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L. SUMMARY

1. In October 2003, the Department of Justice (“Justice”) provided the Canadian
Superior Courts Judges Association and the Canadian Judicial Council (“the Association”)
with Canadian Customs and Revenue Agency (“CCRA”) data regarding the incomes of
self-employed lawyers for calendar year 2000. Itis our understanding that Justice obtained
this data from CCRA in March 2003. Subsequently, we asked for additional data, and were

provided with some of the additional data we requested in January of 2004.

2. The Drouin Commission considered extensively similar data provided to it for the
Tax Year 1997, and found that the appropriate comparator population among the self-
employed private sector lawyers reported in the data was lawyers ages 44-56, earning
more than $50,000, at the 75" percentile. The Drouin Commission found that in 1997 the
income for lawyers in this group at the 75" percentile, for all of Canada, was $230,000.
Further, the Drouin Commission found that this figure was dramatically higher within the
seven large census metropolitan areas, which contain more than 60% of the lawyers in the

data, and just under half of judicial appointments.

3. As a result of several problems with the data, and the unavailability of data that is
analogous to that which was provided to the Drouin Commission, we are unable to
completely duplicate the analysis conducted by the Drouin Commission. However, working
within the restrictions of the data available, and applying reasonable assumptions to

account for inflation, we conclude that between 1997 and 2004, lawyers’ incomes within
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the comparator population and at the 75" percentile can be estimated to have increased
by approximately 14% across Canada, to $262, 962. Further, we conclude that lawyers
incomes within the seven largest CMAs continue to be dramatically higher than the national

average.

4. Throughout this Report, we have relied on the income tax data for the Year 2000
provided to Justice in March 2003. This data is generally consistent with the data provided
to the Drouin Commission, and is also generally consistent with other data provided by
CCRA to the parties and others. On the other hand, the data provided to us by CCRA in
January 2004, as well as the data provided to Justice for the tax year 2001 contains logical
and other inconsistencies, both internal and in comparison with the data provided in March
2003. Consequently, we have found that the January 2004 and tax year 2001 data are not

reliable.

Il. INTRODUCTION

5. The purpose of this report is to provide information to the Judicial Compensation
and Benefits Commission about the incomes of self-employed lawyers since the year
1997, in respect of which the Drouin Commission had made certain findings. In order to
do so, we relied on income tax data for lawyers, which CCRA provided to Justice in 2003,

and which Justice provided to us. In addition, some additional data in respect of year 2000

was subsequently provided to us by CCRA, at our request. In January 2004, but

significantly less than we had requested.



6. We were also provided with information concerning the year 2001 by CCRA.
However, we have found thatinformation unreliable and inconsistent with the data received
for the year 2000 and with other data received from CCRA in the past. For this reason, this
report does not contain any findings or conclusions in respect to the year 2001 data. We
were advised by counsel to the Association that Justice intended to rely on the 2001 data
in making submissions to the Commission, and that the Association would be given an

opportunity to comment on these submissions.

7. Our experience in this matter derives from the fact that we authored a Report on the
1997 Income Tax data dated January 31, 2000, which was submitted and referred to in the
Drouin Commission Report. Prior to our work in respect of the Drouin Commission, we
acted as counsel for what is now the Ontario Conference of Judges in proceedings before
the Ontario 4" Triennial Provincial Judges Remuneration Commission, which reported in
1999. We again acted as counsel for the Conference in respect of the 5" Ontario
Commission. During both of these Ontario Commission processes, we obtained and were
extensively involved in analyzing data from CCRA regarding lawyers incomes in Ontario.
We were also extensively involved with obtaining and analyzing CCRA data respecting
lawyers in Ontario in our representation of the Association of Law Officers of the Crown in

interest arbitration proceedings with the Government of Ontario in 2000.
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il. BACKGROUND TO THE REPORT

A. Source of the Data

8. The source of this data are income tax returns filed with CCRA. Exhibits 1 and 2
deal with year 2000 tax data. Additional year 2000 tax data was provided to us in January

2004 and is set out in Exhibit 3.

9. The year 2000 data, provided to Justice by CCRA in March 2003, is divided into two
parts:
a) data which excludes “zero filers” (Exhibit 1); and

b) data which includes “zero filers” (Exhibit 2).

10.  Itis our understanding that “Zero filers” are those lawyers who file a tax return who
report zero net income from the practice of law. It is our understanding from CCRA that on
review of the “zero filers”, they have concluded that these are “not lawyers”, and they
should not be included. We have also concluded from the data that the 1997 data
submitted to the Drouin Commission likely included “zero filers”; however, these filers
would have been excluded from the comparator population' targeted in our Report and
ultimately by the Drouin Commission, because of the income threshold which excluded all

lawyers earning less than $50,000.

f This term is defined below in subheading G.
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B. Geographic Area: Data Obtained for the Drouin Report

11. Forthe Drouin Commission, CCRA provided data for Canada as a whole as well as
for each province. In addition, data was sought for a group of large Metropolitan areas (so-
called CMAs, an acronym which stands for Census Metropolitan Area)? where a large
majority of Canadian lawyers live. The seven largest CMAs were selected as these had
45% of Canada’s population and over 60% of the lawyers reported in the CCRA 1997 data.
These seven CMAs accounted for 52% of the judicial appointments made from 1989 -
1999. The CMAs were: Toronto, Montreal, Vancouver, Ottawa-Hull, Edmonton, Calgary,

and Quebec City.

12.  The data obtained for the Drouin Commission was based on the address contained
in the individual tax return. While CCRA does not know if the addresses used by tax filers
are home addresses or business addresses, it believes that most tax payers use home
addresses.® Since there was no way to ascertain precisely the incomes of lawyers who
work in a particular city (because some lawyers who work in a city may live outside it), it
was decided to obtain data for the larger CMAs. Obtaining the data by CMA means that

it likely includes virtually all the lawyers who live and work in the CMA.

2 Statistics Canada defines a CMA as a very large urban area (the urban core) together with
adjacent urban and rural areas (urban and rural fringes) that have a high degree of social and
economic integration with the urban core. A CMA has an urban core population of at least 100,000
based on the previous census.

3 See correspondence between Sack Goldblatt Mitchell and CCRA, dated January 14, 28,
and 31, 2000, Exhibit 5.



13.  Data was also obtained for individual cities, but these are clearly not as helpful or
representative as the more comprehensive data from the CMA'’s, primarily because the

lawyers who work in a city are not likely to be coextensive with the lawyers who live there.

C. Geographic Area: The 2004 Commission

14.  Itis our understanding that the facts set out in paragraphs 11, 12 and 13 generally

apply to this Commission, except as distinguished below.

15.  Unfortunately, the geographic presentation of the year 2000 tax data prepared by
CCRA for Justice in March 2003 (Exhibits 1 and 2) was not the same as the data prepared
for the Drouin Commission. In particular, in respect of CMA data for tax year 1997, we
sought data for the “City of Toronto”, “City of Montreal”, etc., and also, the “Toronto CMA”,
“Montreal CMA”, etc. For tax year 2000, either CCRA presented or Justice requested data
for “Toronto”, “Montreal”, and “Metropolitan Toronto” and “Metropolitan Montreal”, etc. As
a result, there was not complete symmetry between the data sets presented in the 1997
data and those presented in the 2000 data. In fact, “Toronto” in the 2000 CCRA data

means the old City of Toronto, not the new City of Toronto, and not the old Municipality of
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Metropolitan Toronto.* Despite CCRA'’s claim that “Toronto plus Metropolitan Toronto”

equates to the “Toronto CMA”, it appears to us that this is not the case. ®

D. Treatment of Data by CCRA for the Drouin Commission

16.  Forthe Drouin Commission, in order to protect tax filer confidentiality, CCRA applied
a number of rules, which accounted for the blank cells in the data submitted. Essentially,
data that referred to less than 10 tax filers was suppressed, but was included in totals and

subtotals.®

17.  Allremaining counts were rounded to the nearest multiple of 10. For example, 104
was rounded to 100 and 105 to 110. Where tiles resulted in less than 10 tax filers per “tile”,

all of the breakdown was suppressed, although the total figures for the location were kept.’

18.  Inthetables, the words “number of cases” means number of self-employed lawyers

in that location.®

4 See email from CCRA to Sack Goldblatt Mitchell, January 21, 2004, Exhibit 6.

S Below we discuss the CCRA data provided to the Government of Ontario and the Ontario
Conference of Judges for tax year 2000 which suggest that there were a larger number of filers in
the Toronto CMA.

6 See correspondence from CCRA to Sack Goldblatt Mitchell dated January 14, 2000, Exhibit
5.
’ Ibid.

8 Ibid.



E. Treatment of Data by CCRA for the 2004 Commission

19.  Inthe tax year 2000 data that CCRA prepared for Justice, we are not aware of what
rule was applied to protect tax filer confidentiality, and we do not believe, although we are

not certain, that rounding was used.’

F. Net Professional Income

20. In the data prepared for both the Drouin Commission and the 2004 Commission,
"Net professional income" reported by CCRA includes income from self-employment as
a lawyer only, to the exclusion of other income. Furthermore, this figure represents net

professional income before deduction of other items for income tax purposes.’®

¢ In correspondence dated January 14 to Ogilvy Renault, CCRA states: “We excluded all

cases where cross-referencing tables may disclose individual lawyers in order to maintain tax payer
confidentiality”, Exhibit 7.

10 Correspondence from CCRA dated January 31, 2000 at Exhibit 5, and correspondence from
CCRA dated March 7 and 10, 2003, at Exhibit 8.



G. Comparator Population

21.  The concept of the comparator population of private sector lawyers involves
determining the pool of private sector lawyers which reasonably reflects the pool of
possible candidates to the bench. Not all lawyers are eligible for appointment to the bench,
or work full-time, or for other reasons are truly part of the real population of lawyers from
which candidates to the bench would come. To find a comparator population, therefore,

we adjust the private sector lawyer population by age and income as set out below.

H. Data By Age - Drouin Commission

22. In respect of the Drouin Commission, our request for data was specifically for all
self-employed lawyers ages 44-56. The reason was that between 1989 and 1999,
approximately 69% of the Judges appointed were in that age strata.'" The average age

of the Judges appointed as of that time had been approximately 50.

" The names and ages at appointment of judges appointed since 1989 was compiled for the

Drouin Commission by the office of the Chief Judges’ Administration, Office of the Commissioner
for Federal Judicial Affairs, and submitted to the Drouin Commission, Exhibit 9.
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l Data by Age - 2004 Commission

23.  The year 2000 CCRA data prepared for Justice and for us was also in respect of
lawyers ages 44-56. It is our understanding that over 84% of Judges appointed between

1997-2003 have been in this age category.?

J. Partner/Associate Status

24. By definition, all the data submitted by CCRA are for partners, since all are

self-employed. None of the CCRA data is for employed lawyers.

K. Part-Time Exclusion - the Drouin Commission

25.  Forthe Drouin Commission we stated that in order for the CCRA data to be relevant
for purposes of appropriate comparison, a method must be found to exclude Part-Time
lawyers. Since the CCRA data itself would not distinguish between full-time and Part-Time

lawyers, an income exclusion must be used as a proxy for Part-Time status.

26. Inorder to avoid controversy, a very conservative figure of $50,000 of annual net
income was chosen as the line below which persons are deemed to be part-time. For

example, if one assumed that full-time practitioners ages 44-56 docket on average 1,400

12 See Table 1, “Appointees Age at date of Appointments, January 1, 1997 to November 14,
2003" at Exhibit 10.
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billable hours per year, bill $150 per hour' and that overhead is approximately 50% of
billings', average annual income would be $105,000. In that light, an exclusion of those
lawyers with an income below $50,000 appears as a conservative proxy for part-timers.*®
Indeed, assuming overhead of 50%, and an average billing rate of $150 for lawyers ages
44-56, an income of $50,000 is reached after approximately 665 hours. Full-time lawyers

are very likely to earn far more than $50,000, even with low billing rates.

27. A significant part of the debate before the Drouin Commission, (which included
letters from Hay Consulting concerning the Sack Goldblatt Mitchell Report, detailed
submissions of the Association and the Government on the matter, and independent
advice from the Commissions own experts, Morneau Sobeco), focused on the validity of
this threshold as a proxy to exclude not only part-timers, but those who were not genuinely
part of the pool of candidates for the bench. In respect of the $50,000 threshold, the Drouin
Commission found:
“Inthe Commission’s view there may be many explanations, in addition to Part-Time
employment, for income of less than $50,000 by members of the private bar. These
include life-style decisions to moderate work commitments, new practices that are
not yet fully established, and less successful or profitable practices. In this
connection, it is important to recall that lawyers are not eligible for appointment to

the Bench for ten years following their call to the bar. It can be expected that income
levels for new lawyers, generally, will be lower than for more experienced lawyers

An extremely low assumption.
A commonly accepted standard in private practice.

1 CCRA was asked to provide data with a $40,000, $50,000, and $60,000 exclusion. The
$50,000 exclusion was selected.

1 Commission Report, p. 37-38
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and that, absent income-limiting choices by practitioners, income will increase with
seniority, experience and increased profile at the bar; ...""”

28.  Aswill be seen below in paragraph 24, the findings of the Commission with respect

to the incomes of lawyers relied on and applied the $50,000 threshold.

L. Part-Time Exclusion: 2004 Commission

29. CCRA provided Justice with data for the tax year 2000 with a $40,000, $50,000 and
$60,000 threshold exclusion, as was the case with the data that was before the Drouin
Commission. As noted above, however, unlike with previous data, CCRA indicated that it
differentiated between databases which contained filers who reported “zero income” and
those who did not. It is our conclusion that there were likely several thousand filers
included in the “gross” 1997 Drouin data who actually reported zero income, and who,
upon closer examination, would also prove to be not lawyers, for the reasons set out in
paragraph 5 above. If this was the case, as we believe it must have been, it confirms that

the use of a threshold was necessary to exclude these “zero filers”.

30.  Below, in our analysis, we use the $50,000 threshold as was done before the Drouin
Commission, but we also observe that it is reasonable to increase the threshold to account

for inflation from the period 1997 - 2000.

v Commission Report, p. 39
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M. Drouin Commission Findings

31. In summary, on the issue of private sector comparables, the Drouin Commission

found as follows:'®

(i) It accepted the appropriateness of focusing on self-employed lawyers between the
ages of 44 and 56, because that represented approximately 69% of the judges

appointed from 1989 to 1999.

(ii) In its analysis it relied on the “comparator population” from which judges were

appointed, i.e., lawyers ages 44-56 earning above $50,000 per annum.

(i)  The Commission, in choosing a comparator population of lawyers ages 44-56

earning above $50,000, targeted an income range at the 75" percentile.®

18 Commission Report, p. 38-39

1° Commission Report, p. 40 .The Judges had argued for a higher percentile - essentially the

83" percentile or the mid-point of the top third of lawyers in the comparator population.



