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PART I - INTRODUCTION AND OVERVIEW

A. Overview of the Government’s Salary Proposal

1. The constitutional role of this Quadrennial Judicial Compensation and Benefits
Commission is to ensure that Canada’s federally-appointed judiciary are, and are reasonably
perceived by the public to be, independent.! The purpose of its recommendations is to ensure

“public confidence in the justice system.”

2. The statutory role of this Commission is to make recommendations regarding the
“adequacy of the salaries” and benefits of judges, when considered in light of the following

statutory criteria:®

@) the prevailing economic conditions in Canada, including the cost of living, and

the overall economic and current financial position of the federal government;
(b) the role of financial security of the judiciary in ensuring judicial independence;
() the need to attract outstanding candidates to the judiciary; and
(d) any other objective criteria that the Commission considers relevant.

3. The genesis of this Commission was the 1997 decision of the Supreme Court of Canada
in the PEI Judges Reference.* That case arose in the context of several provincial governments
reducing salaries of provincially-appointed judges due to fiscal restraints that resulted in public
sector wage freezes and reductions. The Supreme Court held that “as a general constitutional
principle, the salaries of provincial court judges can be reduced, increased, or frozen, either as

part of an overall economic measure which affects the salaries of all or some persons who are

! Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island; Reference re Independence
and Impartiality of Judges of the Provincial Court of Prince Edward Island, [1997] 3 S.C.R. 3 (the “PEI Judges
Reference™), at para. 112. The PEI Judges Reference was included in the index of background documents
previously provided to the Commission.

In light of the Block Commission’s recommendation that the documentation provided to the Commission
be less voluminous, the parties also intend to file a Joint Book of Documents shortly after their opening submissions
are filed, to avoid duplication. However, the Government would be pleased to provide any data or documents cited
herein that would be of assistance to counsel for the judiciary or the Commission prior to filing of the Joint Book of
Documents.

Z Ibid.
® Judges Act, R.S.C. 1985, c. J-1, s. 26.
* Supra.
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remunerated from public funds, or as part of a measure which is directed at provincial court

"> However, a freeze or change to judicial remuneration requires “prior

judges as a class.
recourse to a special process, which is independent, effective, and objective, for determining
judicial remuneration, to avoid the possibility of, or the appearance of, political interference

through economic manipulation,” which is the role of this Commission.®

4. An appearance of political interference through economic manipulation may be created
either by judges being treated less well than others paid from the public purse, or by judges
appearing to receive preferential treatment as compared to others paid from the public purse.
Given that the PEI Judges Reference arose at a time of general expenditure restraints due to
difficult fiscal circumstances, the Supreme Court specifically addressed the potential risks to

public perception of judicial independence in such circumstances. The Court held:’

In my opinion, the risk of political interference through economic manipulation is
clearly greater when judges are treated differently from other persons paid from
the public purse. This is why we focussed on discriminatory measures in
Beauregard. As Professor Renke, supra, has stated in the context of current
appeals (at p. 19):

. if judges were spared compensation decreases affecting other public
sector groups, a reasonable person might well conclude that the judges had
engaged in some behind-the-scenes lobbying. The judges’ exemption
could be thought to be the result of secret deals, or secret commitments to
favour the government. An exemption of judges from across-the-board
pay cuts is as likely to generate suspicions concerning judicial
independence as the reduction of judicial compensation in the context of
general public sector reductions. [emphasis added]

5. Measures that are “designed to effectuate the government’s overall fiscal priorities” and
thus “aimed at furthering some sort of larger public interest” can be applied to the judiciary.?
Indeed, the Supreme Court has held that exemption from such measures risks undermining
public confidence in the independence of the judiciary. Chief Justice Lamer warned: “Nothing

would be more damaging to the reputation of the judiciary and the administration of justice than

® Ibid. at para. 133; see also para. 147.
® Ibid.

" Ibid. at para. 158.

® Ibid. at para. 184.
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a perception that judges were not shouldering their share of the burden in difficult economic
119

times.

6. The global economy has recently experienced the deepest and most synchronized
recession since the Great Depression. That recession has had a seriously detrimental effect on
Canada’s finances. Global recovery from the recession has been slow. Recently, the global
economic situation has deteriorated, particularly as a result of the sovereign debt and banking

crisis in Europe and concerns over the sustainability of the U.S. fiscal situation.

7. In 2009, the Government exempted judges from wage restraint measures that were
applied generally to the public sector due to the recession. However, the effects of the recession
have been deeper and more protracted than expected at that time. The Government is of the view
that continued exemption of the judiciary from the fiscal measures applying to others who are
paid from the public purse is not sustainable or fair, and would be inconsistent with the guidance

provided in the PEI Judges Reference.

8. Accordingly, to maintain public confidence in the judiciary and ensure that increases in
judicial salaries reflect the constraint on public sector spending, the Government proposes that
salary increases as a result of statutory indexation in s. 25 of the Judges Act be capped at a
maximum of 1.5% annually for the quadrennial period.® The Government notes that the

adequacy of the resulting salary will be reviewed again by the 2015 Quadrennial Commission.

° Ibid. at para. 196.
19 Indexation under the Judges Act is based on the “Industrial Aggregate” index (“IAl”) published by Statistics
Canada: Judges Act, s. 25. The IAl is the percentage change in average weekly earnings (“AWE”) across all
industries, including overtime, as calculated by Statistics Canada on the basis of monthly labour income surveys of
employers. 1Al is applied to judicial salaries on a fiscal-year basis, so it is the change in AWE over the most
recently available 12-month period, which is the previous calendar year. That is, the IAl increase applied on April
1, 2012 will be the increase in the AWE over the course of 2011.

The 1Al projections of Canada’s Chief Actuary that would be applied to judicial salaries for 2012-16 are
2.2%; 2.6%; 2.8% and 2.9% respectively: Letter from M. Mercier, Office of the Chief Actuary, Office of the
Superintendant of Financial Institutions, dated December 8, 2011 (to be included in the Joint Book of Documents to
be submitted by the parties).

The most recent projections of Al by the Department of Finance are 2.4% for 2011 (applied to judges in
2012) and 1.3% for 2012 (applied to judges in 2013): Letter from B. Robidoux, Assistant Deputy Minister,
Economic and Fiscal Policy Branch, Department of Finance, dated December 16, 2011 (“Department of Finance
Letter”), Annex D to this submission.
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9. The Government submits that this annual increase of up to 1.5% (a net increase of up to
6.1%) is adequate to meet the requirements of s. 26 of the Judges Act. With respect to the

mandatory criteria:

10. The prevailing economic conditions in Canada, including the cost of living, and the
overall economic and current financial position of the federal government (s. 26(1.1)(a)): The
global economy has slowed recently and uncertainty over the outlook has risen considerably.
The key near-term risks are the sovereign debt and banking crisis in Europe, as well as the
possibility of a further slowdown in the U.S. economy. The Canadian economy has performed
relatively better but is not immune from these developments, and like other countries has been
impacted through stock market declines and reduced business and consumer confidence. Private
sector economists have revised down their outlook for Canadian economic growth since the 2011
budget, particularly for 2011 and 2012. The deterioration of the global economic situation has
also begun to be felt in Canadian employment, which by November 2011 had dipped to its
lowest level since May 2011. Weakness in our trading partners has also meant that Canada’s
exports remain below pre-recession levels. Budgetary deficits are projected throughout the
quadrennial period. The Government has undertaken a comprehensive review of government
spending to identify spending reductions of at least $4 billion by 2014-15, the results of which
will be announced in Budget 2012. Constraints on the Government’s ability to spend necessarily
inform its approach to public sector wage increases. The Government submits that it would be
inconsistent with the guidance provided by the Supreme Court of Canada in the PEI Judges
Reference for judges to be exempt from any constraint on wage increases as compared to others

paid with public funds.**

11.  The role of financial security of the judiciary in ensuring judicial independence (s.
26(1.1)(b)): Judicial salaries are already well above the level at which the public could
reasonably be concerned that judges are vulnerable to economic pressure due to lack of financial

security.

Under the Government’s proposal, if IAl turns out to be 1.5% or less in a particular year (as the Department
of Finance predicts for 2013), that IAl amount would apply under s. 25 of the Judges Act, as usual. If IAl is more
than 1.5%, the salary increase would be capped at 1.5%.

1 PE| Judges Reference, supra at para. 156.
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12. The need to attract outstanding candidates to the judiciary (s. 26(1.1)(c)): There is no
difficulty attracting outstanding candidates to the judiciary at current salary levels.

13.  The Government submits that where:
€)) the country faces difficult economic and fiscal conditions;

(b) wage increases of up to 1.5% annually were applied to individuals paid from the
public purse other than judges in 2008-11, pursuant to the Expenditure Restraint Act,*?

() economic increases of 1.5% annually are being provided to executives and deputy
ministers for 2011-13;"

(d) economic increases of 1.5% annually have been negotiated with the largest public
sector unions for 2011-14;* and

(e) judicial salaries are already at a level that preserves financial security and

successful recruitment;

the current judicial salary plus an annual increase of up to 1.5% for the next four years, until the

commencement of the next Quadrennial Commission, is adequate.

14. If this Commission recommends a 1.5% cap on indexation in such circumstances, a
reasonable and informed person would not conclude that the Government is exerting political

pressure through economic manipulation of the judiciary.”® Rather, a reasonable and informed

12 Expenditure Restraint Act, S.C. 2009, c. 2, s. 393 (“ERA™), online: http:/laws.justice.gc.ca/eng/acts/E-15.5/page-
14.html#h-9.

3 Treasury Board of Canada Secretariat, “Information Notice: Changes to Executive Level Total Compensation”
online: http://www:.tbs-sct.gc.ca/hrh/110729in-bi-eng.asp; an additional .25% was provided for 2011-12 as a result
of savings resulting from elimination of accumulation of severance pay for resignation or retirement.

1 As a result of elimination of accumulation of severance pay for resignation or retirement, a top-up of .25% in
2011-12 and .5% in 2013-14 was also included in the overall wage increases in these settlements (that is, the total
wage increases are 1.75% for 2011-12; 1.5% for 2012-13 and 2.0% for 2013-14, of which 1.5% annually is the
economic increase): lbid.; Public Service Alliance of Canada, “Treasury Board bargaining” (6 April 2011), online:
http://www.psac-afpc.com/news/2011/bargaining/20110406-e.shtml; Professional Institute of the Public Service of
Canada, “Understanding Severance Pay”
http://www.pipsc.ca/portal/page/portal/website/news/magazine/spring2011/4.

1> Compare PEI Judges Reference, supra at para. 170.
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person™® would conclude that judicial salaries are subject to the same constraints on spending that
apply throughout the public sector, and that the temporary measures being proposed by the

Government do not threaten judicial independence.!’

B. The Commission’s December 8, 2011 Notice

15.  The Government acknowledges the Commission’s Notice of December 8, 2011, which is
attached hereto as Annex A. In that Notice, the Commission has declared its intention to adopt
the mid-point of the DM-3 salary range, plus one-half of maximum performance pay “as a
comparator that meets the section 26(1.1) criteria,” unless “there has been a change in facts or
circumstance which justify a rehearing of the question.” Second, the Commission has indicated
that it also intends to adopt recommendations 2, 3, 5, 6, 7, 10 and 11 of the 2007 Judicial
Compensation and Benefits Commission (the “Block Commission”) and the portion of
recommendation 4 which relates to salary differentials, in the absence of a change of facts or
circumstance.’®  Third, in relation to former recommendations 1, 4 and 9, the Commission
requests submissions “as to what those amounts should be currently based on the reasoning
enunciated in those Recommendations.” Finally, the Commission asks for submissions on
whether it is “necessary or advisable” for it to “turn its mind to the timeliness and substance” of

the Government’s 2009 response to the Block Commission Report.

16. By letter dated December 13, 2011, the Government responded to the Notice. A copy of
that letter is attached hereto as Annex B. For the reasons set out in its letter, the Government
respectfully submits that the approach set out in the Notice is not open to the Commission.
Rather, the Commission is constitutionally and statutorily required to conduct an inquiry in
which submissions on all the criteria set out in s. 26 of the Judges Act are made and heard
publicly and are considered independently and objectively by this Commission.  This
Commission must make its own assessment of the evidence and submissions received during its

inquiry, and cannot simply follow the recommendations of a prior Commission without making

18 For the reasonable and informed person test, see ibid., at para. 113.

7 Compare ibid., at para. 156.

18 Report of the Third Quadrennial Judicial Compensation and Benefits Commission, dated May 30, 2008 (“Block
Commission Report”).
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that assessment.*® In light of this duty, these representations set out evidence and submissions
regarding all the issues raised by s. 26 of the Judges Act, rather than being limited to submissions

on changes of fact or circumstance since the Block Commission.

PART Il - BACKGROUND

A. Current Compensation

17. At the request of the Commission, the Government and the judiciary have jointly
prepared a background note on the current compensation of judges and the evolution of their
salaries since the commencement of the first Quadrennial Commission. A copy of that note is

attached hereto as Annex C.

B. The Mandate of the Commission

18.  This Commission has both a constitutional and a statutory mandate.

19.  The constitutional purpose of this Commission is to preserve the independence of the
federally-appointed judiciary. Judicial independence is a fundamental tenet of the Constitution
of Canada and was described by Chief Justice Dickson as the “lifeblood of constitutionalism in
democratic societies.”® Its protection is important not only to preserve impartiality in deciding
individual cases but also to maintain the integrity of the judiciary in its role as guardian of the

Constitution and to uphold public confidence in the administration of justice.

20.  There are three essential conditions of judicial independence: security of tenure,
administrative independence and financial security. The achievement of judicial independence is
assessed by considering whether a “reasonable and informed person” would perceive that the

court enjoys these three objective conditions of independence.?

19 Indeed, both the Block and McLennan Commissions specifically found that they were not bound by the
conclusions of previous Commissions: Block Commission Report, at para. 21; Report of the Second Quadrennial
Judicial Compensation and Benefits Commission, dated May 31, 2004 (“McLennan Commission Report”), at p. 8.
20 Beauregard v. Canada, [1986] 2 S.C.R. 56 at 70, online: http://scc.lexum.org/en/1986/1986scr2-56/1986scr2-
56.html; see also: Ell v. Alberta, [2003] 1 S.C.R. 857 at para. 21, online:
http://scc.lexum.org/en/2003/2003scc35/2003sce35.html; PEI Judges Reference, supra at paras. 112 & 138; Block
Commission Report, at paras. 2-5.

21 PEI Judges Reference, supra at paras. 112-115; see also Block Commission Report, at paras. 6-9.
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21. Financial security prevents “political interference through economic manipulation” of the
judiciary.?? In the PEI Judges Reference, the Supreme Court held that financial security has

three components: %

€)) First, governments can increase, freeze or reduce judicial salaries and/or benefits,
“either as part of an overall economic measure which affects the salaries of all or some persons
who are remunerated from public funds, or as part of a measure directed at [judges] as a class.”
However, such changes or freezes to judicial remuneration require prior recourse to an

independent, objective, effective judicial remuneration commission.

(b) Second, negotiations between members of the judiciary or their representative

organizations and members of the executive or legislature regarding remuneration are prohibited.

() Third, the salaries paid to members of the judiciary must not be so low that judges
could reasonably be perceived to be susceptible to political pressure through economic

manipulation.

22.  The Supreme Court described the “constitutional function performed by” this
Commission and its provincial counterparts as being to “serve as an institutional sieve, to prevent
the setting or freezing of judicial remuneration from being used as a means to exert political
pressure through the economic manipulation of the judiciary.”®* This Commission will have
achieved its constitutional mandate if a reasonable and informed person would perceive that the
setting of judicial compensation has been depoliticized.”® The Supreme Court has held that a

22 PE| Judges Reference, supra. at para. 131.
2% |bid. at paras. 131-37; see also Mackin v. New Brunswick (Minister of Finance); Rice v. New Brunswick, [2002] 1
S.C.R. 405 at paras. 54-60 (Mackin was included in the index of background documents previously provided to the
Commission) and Valente v. The Queen, [1985] 2 S.C.R. 673 at 704, online: http://scc.lexum.org/en/1985/1985scr2-
673/1985scr2-673.html; Block Commission Report, at para. 10.
24 PEI Judges Reference, supra. at para. 170; see also Block Commission Report, at para. 12.
% See e.g. Mackin, supra at para. 69: “In short, | consider that the opinion stated by this Court in the Provincial
Court Judges Reference, supra, requires that any change made to the remuneration conditions of judges at any given
time must necessarily pass through the institutional filter of an independent, effective and objective body so that the
relationship between the judiciary, on the one hand, and the executive and legislative branches, on the other, remain
depoliticized as far as possible. That is a structural requirement of the Canadian Constitution resulting from the
separation of powers and the rule of law” [emphasis added].

See also Provincial Court Judges' Assn. of New Brunswick v. New Brunswick (Minister of Justice); Ontario
Judges' Assn. v. Ontario (Management Board); Bodner v. Alberta; Conférence des juges du Québec v. Quebec
(Attorney General); Minc v. Quebec (Attorney General), 2005 SCC 44, [2005] 2 S.C.R. 286 (“Bodner™) at para. 67:
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judicial compensation commission will have had a “meaningful effect” as required by the

Constitution if it is a “public and open process of recommendation and response.”?®

23.  This Commission’s recommendations are not binding. However, the Government can
only vary or decline to follow them for legitimate reasons that are supported by a reasonable
factual foundation, and in a manner that shows respect for this Commission’s process and

achieves its purposes of “preserving judicial independence and depoliticizing the setting of

judicial remuneration.”*’

24.  Accordingly, this Commission plays a crucial constitutional role in safeguarding the

independence of Canada’s federally-appointed judges.

25.  The Supreme Court provided the following guidelines for compensation commissions in

its 2005 decision in Bodner:?®

The Reference laid the groundwork to ensure that provincial court judges are
independent from governments by precluding salary negotiations between them
and avoiding any arbitrary interference with judges’ remuneration. The
commission process is an “institutional sieve” (Reference, at paras. 170, 185 and
189) — a structural separation between the government and the judiciary. The
process is neither adjudicative interest arbitration nor judicial decision making. Its
focus is on identifying the appropriate level of remuneration for the judicial office
in question. All relevant issues may be addressed. The process is flexible and its
purpose is not simply to “update” the previous commission’s report. However, in
the absence of reasons to the contrary, the starting point should be the date of the
previous commission’s report.

Each commission must make its assessment in its own context. However, this rule
does not mean that each new compensation commission operates in a void,
disregarding the work and recommendations of its predecessors. The reports of
previous commissions and their outcomes form part of the background and
context that a new compensation committee should consider. A new commission
may very well decide that, in the circumstances, its predecessors conducted a

“the Commission’s purpose is to depoliticize the remuneration process and to avoid direct confrontation between the
Government and the judiciary.” Bodner was included in the index of background documents previously provided to
the Commission.

%6 Bodner, ibid. at para. 19; see also para. 63 (“The objective of an open and transparent public process”).

%7 |bid. at para. 31.

%8 |bid. at paras. 14-15, 17; see also Block Commission Report, at paras. 14 and 21; McLennan Commission Report,
at p. 3 (Commission to be guided by its perception of the public interest).
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thorough review of judicial compensation and that, in the absence of
demonstrated change, only minor adjustments are necessary. If on the other hand,
it considers that previous reports failed to set compensation and benefits at the
appropriate level due to particular circumstances, the new commission may
legitimately go beyond the findings of the previous commission, and after a
careful review, make its own recommendations on that basis.

The commission must objectively consider the submissions of all parties and any
relevant factors identified in the enabling statute and regulations. Its
recommendations must result from a fair and objective hearing. Its report must
explain and justify its position.
26.  To satisfy the requirements of the PEI Judges Reference with respect to an independent,
objective and effective Commission, the Government enacted s. 26 of the Judges Act to establish
the Quadrennial Commission. The Judges Act requires this Commission “to inquire into the
adequacy of the salaries and other amounts payable under this Act and into the adequacy of
judges’ benefits generally,” which are to be assessed pursuant to the considerations set out in s.
26(1.1) of the Act.>® As the McLennan Commission observed, “Section 26 calls on us to make
recommendations as to what compensation would be ‘adequate’ to fulfill the goals established by
the legislation.”® Accordingly, this Commission will have satisfied both its constitutional and
statutory mandates if it recommends salaries that are adequate in light of the s. 26(1.1) criteria,

through an independent, objective and effective process.*

27.  The Government further relies upon its December 13, 2011 letter (Annex B) with respect

to the mandate of this Commission.

2 Block Commission Report, at paras. 17-20.
% McLennan Commission Report, at p. 9.
% Block Commission Report, at para. 15.
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PART 11l - JUDGES ACT MANDATORY CRITERIA

A. The prevailing economic conditions in Canada, including the cost of living, and the
overall economic and current financial position of the federal government

1. Background: The Global Recession and Recent Judicial Compensation

28. For the reasons set out in the Government’s December 13, 2011 letter, this Commission
has no jurisdiction to review the Government’s response to the Block Commission Report.
However, that report and response do form part of the background for this Commission. As set
out below, there was a dramatic change in economic facts and circumstances after the Block

Commission Report was delivered.

29.  The parties’ submissions to the Block Commission with respect to economic conditions
were based upon the Economic Statement tabled by the Minister of Finance on October 30,
2007.% At that time, the Canadian economy appeared to be robust. On May 30, 2008, the Block
Commission recommended a salary increase of 4.9% for puisne judges for 2008-2009 (inclusive
of annual indexing), and an additional 2% plus statutory indexing for each of the following three

years of its mandate.

30.  The global economy and Canada’s financial position deteriorated rapidly after the Block
Commission Report was received. In Canada, growth declined in the latter half of 2008,
resulting in an overall growth rate of 0.5 per cent for the year, the weakest annual growth rate in
17 years.®®

31.  On November 27, 2008, (three days before the Minister of Justice’s response to the Block
Commission Report was due) the Minister of Finance announced that the Government intended
to take steps to protect Canada’s fiscal position by introducing legislation to limit public sector

wage increases.

32.  Given the announcement of the public sector wage legislation, the Minister of Justice

determined that he would not be able to meet the deadline of December 1, 2008 to respond to the

%2 |bid. at paras. 51 and 54.
¥ Affidavit of Benoit Robidoux sworn May 13, 2009, filed in the Aalto case (“Robidoux Affidavit”), at para. 26 (to
be included in the Joint Book of Documents).
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Block Commission Report. He decided that it would be appropriate to delay his response, to
consider the Block Commission Report in light of the significant changes that had occurred in

the prevailing economic conditions and the financial position of the federal government.®*

33.  The 2009 Budget, which was tabled on January 27, 2009, announced $40 billion in
federal tax and spending measures to stimulate the economy.*® These significant fiscal stimulus
measures, combined with weaker government revenues, had a large negative impact on the
federal government’s financial position. The 2009 Budget projected significant deficits for the
first time since 1996-1997, including $1.1 billion in 2008-9, $33.7 billion in 2009-10, $29.8
billion in 2010-11, $13.0 billion in 2011-12, and $7.3 billion in 2012-13.%

34.  On February 6, 2009, the Government introduced the legislation implementing the public
sector wage controls, the Expenditure Restraint Act (the “ERA”).*" The ERA did not apply to

judges.®

35. Five days later, the Minister of Justice delivered the Response to the Block Commission
Report (the “2009 Response™). In light of the changed economic circumstances, the Government
declined to implement the Commission’s recommendations. With reference to the ERA, the

Government stated:

In the Government’s view, the public would reasonably expect that judges should
be subject to similar restraint measures. The Supreme Court of Canada has
established that it is to ensure continued public confidence in the judiciary that
judicial remuneration should be subject to measures affecting the salaries of all
others paid from the public purse. In Reference re Remuneration of Judges of the
Provincial Court (P.E.l.), Chief Justice Lamer observed that equality of treatment
“helps to sustain the perception of judicial independence precisely because judges
are not being singled out for preferential treatment”.>® He explained:*

% Response of the Government of Canada to the Report of the 2007 Judicial Compensation and Benefits
Commission, February 11, 2009, at p. 1, online:
http://www.quadcom.gc.ca/archives/2007/Media/Pdf/2009/GovernmentResponseFull.pdf. The Response was
included in the index of background documents previously provided to the Commission.

% Block Commission Report, at para. 32.

% Robidoux Affidavit., at para. 33.

¥ Supra.

% Ibid., s. 13(4).

% PEI Judges Reference, supra at para. 156 [footnote in original].
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In my opinion, the risk of political interference through economic
manipulation is clearly greater when judges are treated differently
from other persons paid from the public purse. This is why we
focussed on discriminatory measures in Beauregard. As Professor
Renke, supra, has stated in the context of current appeals (at p.
19):

.. If judges were spared compensation decreases
affecting other public sector groups, a reasonable
person might well conclude that the judges had
engaged in some behind-the-scenes lobbying. The
judges’ exemption could be thought to be the result
of secret deals, or secret commitments to favour the
government. An exemption of judges from across-
the-board pay cuts is as likely to generate
suspicions concerning judicial independence as the
reduction of judicial compensation in the context of
general public sector reductions.

36. A similar response was given by the Government to the recommendations of the Special
Advisor on Federal Court Prothonotaries’ Compensation.** The Report of the Special Advisor
had been released the same day as the Block Commission Report (May 30, 2008). The
Government responded to both reports on the same day (February 11, 2009). In litigation
brought by the Federal Court Prothonotaries challenging the Government’s response to the
Special Advisor’s Report, the Federal Court found that there were “significant changes in
economic conditions generally and in the adverse effects on public finances of the Government
of Canada which became apparent after the Report of the Special Advisor was submitted to the
Minister on May 30, 2008.”** The Government’s response was ultimately upheld by the Federal
Court of Appeal as being constitutional in light of “the deteriorating state of the global economic
situation and its impact on the finances of the Government of Canada.”*® Leave to appeal that

decision to the Supreme Court of Canada was denied.

“0 Ibid., at para. 158 [footnote in original].

! “Response of the Minister of Justice to the Report of the Special Advisor on Federal Court Prothonotaries’
Compensation,” February 11, 2009, online: http://www.justice.gc.ca/eng/dept-min/pub/res-rep/

%2 Aalto v. Canada (Attorney General), 2009 FC 861, [2010] 3 FCR 312 at para. 2 (online: http://decisions.fct-
cf.gc.ca/en/2009/2009fc861/2009fc861.html),aff’d 2010 FCA 195 (online: http://decisions.fca-
caf.gc.ca/en/2010/2010fcal195/2010fcal95.html); leave to appeal to S.C.C. denied March 17, 2011 (online:
http://www.scc-csc.gc.ca/case-dossier/cms-sgd/dock-regi-eng.aspx?cas=33868).

* Ibid. (F.C.A.), at paras. 11-12.
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37. The effect of the Government’s 2009 Response maintaining judges’ Al increases was
that judges’ annual salary increases exceeded the public sector wage increases in the ERA. From
2006 to 2011, judges’ salaries increased by 50% more than others paid from the public purse (a

net increase of 14.5% as compared to 9.6%):*

Year Public Servants Judges Puisne Judges’
Salaries
2006-07 2.5% 3.1% $244,700
2007-08 2.3% 3.0% $252,000
2008-09 1.5% 3.2% $260,000
2009-10 1.5% 2.8% $267,200
2010-11 1.5% 1.6% $271,400

38. In the first year following the ERA (2011-12), public sector wage increases of 1.75%
applied as a result of agreements reached with some of the largest public sector unions* (.25%
of which is with respect to elimination of severance pay accumulation for resignation or
retirement).*® The same 1.75% increase was also applied to public sector executives and deputy
ministers (whose salaries are not negotiated, and for whom severance pay accumulation was also
eliminated.)*” In contrast, the 1Al applied to judicial salaries was 3.6%, resulting in the current
puisne judge salary of $281,100. *®

39. During this period of restraint, the global economy experienced the deepest and most
synchronized recession since the Great Depression.*® It was even more severe and protracted

than the Government expected at the time of its 2009 Response. As demonstrated in the

* Compare ERA, s. 16 to the description of judges’ compensation and benefits at Annex C.

** Data provided by Treasury Board, to be included in Joint Book of Documents.

“® Treasury Board of Canada Secretariat, “Information Notice: Changes to Executive Level Total Compensation”
online: http://www:.tbs-sct.gc.ca/hrh/110729in-bi-eng.asp; Public Service Alliance of Canada, “Treasury Board
bargaining” (6 April 2011), online: http://www.psac-afpc.com/news/2011/bargaining/20110406-e.shtml;
Professional Institute of the Public Service of Canada, “Understanding Severance Pay”
http://www.pipsc.ca/portal/page/portal/website/news/magazine/spring2011/4.

*" Treasury Board of Canada Secretariat, “Information Notice: Changes to Executive Level Total Compensation”
online: http://www.tbs-sct.gc.ca/hrh/110729in-bi-eng.asp.

“8 See the description of judges’ compensation and benefits at Annex C.

* Robidoux Affidavit, at para. 7.
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following chart, deficits in 2010-13 were or are expected to be a cumulative $41.7 billion more
than was anticipated at the time of the 2009 Response: *°

Year Deficit Projected in 2009 | Actual or Currently | Difference
Projected Deficit
2010-11 $29.8 billion $33.4 billion $3.6 billion
2011-12 $13 billion $31 billion $18 billion
2012-13 $7.3 billion $27.4 billion $20.1 billion
Total $41.7 billion
2. Current Economic and Fiscal Conditions

40.  The Canadian economy remains very fragile. As a trading nation, Canada is inevitably
detrimentally affected by the current global economic turmoil, particularly the challenges faced
by the U.S. and Europe. The global economic situation and outlook have deteriorated recently,
and uncertainty over the outlook has risen, largely reflecting the negative impacts of the
sovereign debt and banking crisis in Europe, and concerns over the health of the U.S. recovery

and the country’s fiscal sustainability. >*

41, In its September 2011 World Economic Outlook, the International Monetary Fund
(“IMF”) found: “The global economy is in a dangerous new phase. Global activity has
weakened and become more uneven, confidence has fallen sharply recently, and downside risks

are growing.”*?

Assuming that “European policymakers contain the crisis in the euro area
periphery, that U.S. policymakers strike a judicious balance between support for the economy
and medium-term fiscal consolidation, and that volatility in global financial markets does not

escalate,” the IMF would still project “anemic” growth of real GDP in advanced economies of

% Compare Robidoux Affidavit., at para. 33, with the Department of Finance Letter (Annex D).

> Department of Finance Letter (Annex D).

%2 International Monetary Fund, World Economic Outlook, September 2011: Slowing Growth, Rising Risks at p. xv
online: http://www.imf.org/external/pubs/ft/weo/2011/02/pdf/text.pdf.
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about 1.5% for 2011 and 2% for 2012. Its projections for Canada are 2.1% for 2011 and 1.9%
for 2012.%

42. Uncertainty regarding the global economy has shaken consumer and business confidence
and resulted in sharp declines in equity values worldwide. As a result of ongoing weak external
demand and a relatively high Canadian dollar, Canadian exports remain well below pre-recession
levels.>* The deterioration of the global economic situation has also begun to be felt in Canadian

employment, which by November 2011 had dipped to its lowest level since May 2011.%

43.  On November 8, 2011, the Minister of Finance released an Update of Economic and
Fiscal Projections (“Fall Update”).®® Due to slowing of the global economy and increasing
uncertainty about the short-term outlook, reflecting the negative impacts of the European debt
crisis and concerns over the United States’ fiscal situation, private sector economists have
revised their outlook for Canadian economic growth significantly downward. Real gross
domestic product growth is now expected to be a modest 2.2% in 2011 and 2.1% in 2012,
compared to projections of 2.9% for 2011 and 2.8% for 2012 made 6 months earlier for purposes
of the 2011 Budget.>” The global economic situation continues to evolve, creating a period of

great uncertainty for the Canadian economy.

44.  The Fall Update projected budgetary deficits of $33.4 billion for 2010-11, $31 billion for
2011-12, $27.4 billion for 2012-13, $17 billion in 2013-14, $7.5 billion in 2014-15, and $3.4
billion in 2015-16.>® To restrain public sector spending, the Government has frozen the
operating budgets of departments at their 2010-11 levels for two additional years.”® The
Government has further targeted reductions in expenses through a strategic and operating review
of direct program spending of at least $1 billion in 2012-13, $2 billion in 2013-14 and $4 billion

%% Ibid. at pp. xv and 75.
> Department of Finance Letter (Annex D).
% Statistics Canada, CANSIM, V2062811: “Employment in Canada (seasonally adjusted)” (2 December 2011).
% Department of Finance Canada, Update of Economic and Fiscal Projections (November 8, 2011) online:
http://www.fin.gc.ca/efp-pef/2011/index-eng.asp (“Fall Economic Update™).
:; Ibid. and Department of Finance Letter (Annex D).

Ibid.
% Budget 2011, tabled in the House of Commons by the Honourable James M. Flaherty, P.C., M.P. Minister of
Finance on June 6, 2011, at p. 179, online: http://www.budget.gc.ca/2011/home-accueil-eng.html.
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annually starting in 2014-16.%° If these savings targets are met, the projections become deficits
of $26.4 billion in 2012-13, $15 billion in 2013-14, $3.5 billion in 2014-15 and a surplus of $0.6
billion in 2015-16.

45.  Wage increases negotiated with some of the largest public sector unions have seen annual
economic increases of 1.5% from 2011-12 to 2013-14, and an additional 0.25% in 2011-12 and
0.50% in 2013-14 in respect of the elimination of the accrual of severance benefits for
resignation and retirement (that is, a total wage increase of 1.75% for 2011-12; 1.5% for 2012-13
and 2.0% for 2013-14).** The same 1.75% and 1.5% increases for 2011-12 and 2012-13 have
also been provided to public sector executives and deputy ministers, whose wages are not
negotiated by the unions and who were also subject to elimination of severance pay
accumulation. Because departmental operating budgets are frozen, these increases to base pay
must be absorbed within current budgets for 2011-12 and 2012-13.%

46. The salaries and allowances of the Prime Minister, Ministers, Members of Parliament and
Senators have been frozen for 2010-11, 2011-12 and 2012-13.%

47.  The Supreme Court of Canada has held, in the foundational PEI Judges Reference
decision that established this Commission: “Nothing could be more damaging to the reputation
of the judiciary and the administration of justice than a perception that judges were not
shouldering their share of the burden in difficult economic times.”®* Accordingly, adequacy of
salaries pursuant to s. 26 of the Judges Act must be assessed in light of the fact that others paid
from the public purse have faced wage restraints not imposed on judges for the last five years,
and continue to expect similar annual wage increases during this period of economic and fiscal

vulnerability.

% Fall Economic Update, supra and Department of Finance Letter (Annex D).
%1 Data provided by Treasury Board of Canada Secretariat (to be included in Joint Book of Documents); see also
Treasury Board of Canada Secretariat, “Information Notice: Changes to Executive Level Total Compensation”
online: http://www.ths-sct.gc.ca/hrh/110729in-bi-eng.asp; Public Service Alliance of Canada, “Treasury Board
bargaining” (6 April 2011), online: http://www.psac-afpc.com/news/2011/bargaining/20110406-e.shtml;
Professional Institute of the Public Service of Canada, “Understanding Severance Pay”
glzttp://www.pipsc.ca/portal/paqe/portal/website/news/maqazine/sprinq2011/4.

Ibid.
3 ERA, s. 55(2).
% PEI Judges Reference, supra at para. 196; see also Aalto, supra at paras. 11-13.
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48. For the reasons set out in Annex B to this submission, this Commission cannot limit its
inquiry to whether there has been a change in facts or circumstances since the Block
Commission Report. In any event, there clearly was a significant deterioration in the Canadian
economy after the release of that report, and the current uncertain economic outlook, the deficit
situation of the Government, and the resulting tight constraints on expenditures from the public
purse constitute markedly changed circumstances for this Commission’s inquiry as compared to
the circumstances prevailing at the time of the Block Commission. This Commission is
constitutionally and statutorily bound to consider the adequacy of judicial remuneration in light

of current economic and fiscal conditions. ®°

B. The role of financial security of the judiciary in ensuring judicial independence

49.  As discussed above, financial security is a core characteristic of judicial independence.®®
It has two dimensions: individual and collective.®” Financial security of individual judges is
guaranteed by the constitutional requirement that their salaries be established by law.®® The
Supreme Court has held that the collective or institutional financial security of the judiciary has

three components:

@) As a general constitutional principle, judicial salaries can be reduced, increased,
or frozen, either as part of an overall economic measure which affects the salaries of all or some
persons who are remunerated from public funds, or as part of a measure which is directed at
judges as a class. However, any changes to or freezes in judicial remuneration require prior
recourse to this Commission, which must be independent, effective, and objective, to avoid the

possibility of, or the appearance of, political interference through economic manipulation.®®

% See McLennan Commission Report, at p. 9: “The consideration to be applied is whether economic conditions
dictate restraint from expenditures out of the public purse.” See also Bodner, supra at paras. 96 and 98 (fiscal
restraint and reductions in other expenditures are reasonable considerations in setting judicial compensation).

% PE| Judges Reference, supra at para. 115.

%7 Ibid. at para. 121.

% Ibid. at para. 116; Valente, supra at p. 706; Constitution Act, 1867, s. 100, online: http://laws-
lois.justice.gc.ca/eng/Const/PRINT _E.PDF.

% PE| Judges Reference, supra at para. 133.
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(b) Negotiations between the judiciary and executive or representatives of Parliament
about compensation are prohibited.”

(©) Judges cannot be paid so little as to cause a reasonable and informed person to
perceive that Canada’s judiciary is not independent. The Supreme Court provided the following

guidance on this component of financial security in the PEI Judges Reference:"

any reductions to judicial remuneration, including de facto reductions through the
erosion of judicial salaries by inflation, cannot take those salaries below a basic
minimum level of remuneration which is required for the office of a judge. Public
confidence in the independence of the judiciary would be undermined if judges
were paid at such a low rate that they could be perceived as susceptible to
political pressure through economic manipulation, as is witnessed in many
countries. [emphasis added]

50.  All of these components of collective financial security are currently satisfied, and the

Government’s compensation proposal is consistent with them.

51. First, this Commission has been appointed to consider and provide independent and
objective recommendations regarding the Government’s proposal to increase judges’ salaries by
up to 6.1% over the next four years. The parties have respected the Commission’s independence

and have endeavoured to provide relevant data, working jointly where possible.

52.  Second, the Government and judiciary have not engaged in any negotiations regarding
judicial salary or benefits.

53.  Third, the lowest salary of federally-appointed judges is currently $281,100. Given that
the average salary of an employed Canadian is less than $46,000,”* judges are clearly not being
paid “at such a low rate that they could be perceived as susceptible to political pressure through
economic manipulation.””® In light of the fact that the judicial salary is currently well above the
level at which the public would reasonably fear that the judiciary is institutionally vulnerable to

economic manipulation, there is no reasonable prospect of inflation taking judicial salaries

" |bid. at para. 134.

™ Ibid. at para. 135.

"2 Statistics Canada “Earnings, average weekly, by industry, monthly,” AWE for August 2011, online:
http://www40.statcan.gc.ca/l01/cst01/labor93a-eng.htm.

" PEI Judges Reference, supra at para. 135.
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“below a basic minimum level of remuneration which is required for the office of a judge.””

Current projections of CPl are modest.”” They are only slightly above the 1.5% cap on
indexation proposed by the Government. Indeed, it appears that IAl may be less than CPI in

some years, regardless of the cap.”

C. The need to attract outstanding candidates to the judiciary

54.  Canada has an outstanding judiciary. The Government, and all Canadians, have an
interest in ensuring that there is a sufficient pool of lawyers who meet the high standards set by
the current Bench and who are willing to accept judicial appointment. If there were persuasive
evidence of a problem recruiting exemplary judges, that would be of grave concern to the
Government. For the reasons set out below, there is no evidence that Canada currently faces

such difficulties.

1. The Judicial Salary is Adequate to Attract Outstanding Candidates from
Multiple Sources

55. The pre-appointment background of Canada’s exemplary, federally-appointed judges
includes private and public sector law practices, academia and the provincially-appointed

judiciary. These sources of outstanding candidates represent a broad spectrum of salaries.

56.  While it may be appropriate in many industries to assume that the brightest, most capable
individuals are also the most highly-paid, such an assumption does not hold true for the legal
profession. Many of the best lawyers and most outstanding potential judges choose to work in
the public sector. For example, 4 of the 9 current Supreme Court of Canada judges were in the
public sector (including academia) at the time of their initial appointment to the Bench.”” There

can be no doubt that former public sector lawyers and law professors who are appointed to the

™ Ibid.

" For 2012-16, current projections of CPI are 2% annually: See “Department of Finance Letter” (Annex D). CPI
measures the percentage change in the cost of a fixed basket of commodities of unchanging or equivalent quantity
and quality, averaged across Canada. The eight major components of the CPI basket are: food, shelter, household
operations and furnishings, clothing and footwear, transportation, health and personal care, recreation, education and
reading, and alcoholic beverages and tobacco products.

"® See “Department of Finance Letter” (Annex D) (1Al projection for 2012, applied to judges in 2013, is 1.3%).

" Profiles available online: http://www.scc-csc.gc.ca/court-cour/index-eng.asp. Statistics regarding the percentage
of judges from the private and public sectors are discussed at paras. 94-97 below.
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Bench are as outstanding as their private sector colleagues, and are equally capable of rising to
the top of the judiciary.

57. Moreover, to ensure that the Canadian judiciary is diverse and is experienced in the areas
of law that most frequently result in litigation, the Government appoints a significant number of
lawyers who practice in less remunerative fields, including Crown attorneys, criminal defence
lawyers and family lawyers. A highly-paid “rainmaker” who develops a great deal of business
for a national law firm, but no longer has a significant substantive legal practice, may be poorly
suited to the Bench, particularly when compared with a lower-salaried Crown attorney or
defence lawyer who is in court on a regular basis. Accordingly, pre-appointment income does
not accurately reflect whether a lawyer is an outstanding candidate for judicial appointment. As
the Block Commission noted: “The issue is not how to attract the highest earners; the issue is
how to attract outstanding candidates. It is important that there be a mix of appointees from

private and public practice, from large and small firms and from large and small centres.”’®

58.  The lowest judicial salary of $281,100 is significantly higher than federal public sector
lawyers’ salaries. The salary for Chief Legal Counsel/Assistant Deputy Attorney General, the
highest Law Cadre Group rank in the public service, is a maximum of $195,700, with maximum

performance pay of 20%."°

59. The current puisne judge salary also exceeds that of any professor at the Osgoode Hall
Law School or the University of Toronto Law School, two of the largest law schools in Canada,

in the 2011 list published pursuant to the Ontario Public Sector Salary Disclosure Act.®°

60.  The 2010 puisne judge salary was also higher than the 2010 income of approximately

73% of self-employed private sector lawyers aged 35-69, even without the value of the judicial

"8 Block Commission Report, at para. 116.

™ Please see “Senior Law Group and Law Cadre Group Salary Ranges” for additional information regarding salaries
of federal lawyers (to be included in the Joint Book of Documents).

®0nline at: http://www.fin.gov.on.ca/en/publications/salarydisclosure/2011/univerl1b.html The salary of the Vice-
President Academic & Provost of York University, who is currently a member of Osgoode Hall Law School’s
faculty, is higher than the puisne judge salary.
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annuity being taken into account®® As discussed below, the judicial annuity is a significant
component of judicial remuneration that should be considered by this Commission in any
comparison with private sector salaries. The 2010 puisne judge salary plus the value of the
judicial annuity was higher than the 2010 income of approximately 82% of self-employed

private sector lawyers aged 35-69.

61.  Accordingly, the judicial salary is already more than adequate to attract outstanding

judicial appointees from all of the sources of candidates.

2. The Judicial Salary is Adequate to Attract Private Sector Lawyers

62. In particular, the judicial salary compares favourably to that of self-employed lawyers

(equity partners or sole practitioners) in the private sector.

63. Previous Quadrennial Commissions have had difficulty assessing private sector salaries,
due either to concerns about the reliability of the data filed, or disagreement among the parties
regarding whether survey or income tax data should be used.** For this Commission, the parties
have worked jointly with the Canada Revenue Agency (“CRA”), in an open and transparent
manner, to set agreed parameters for creation of a database of self-employed lawyers’ incomes in
2006-2010.% Income tax forms now require different codes for lawyers than for notaries and
other legal professionals, and CRA has limited its database of self-employed lawyers to tax filers
who used the code for lawyers, or whom CRA has identified as a member of a law society.®

64.  To the extent that a change of facts or circumstance is relevant, the Government submits

that the availability of jointly-prepared, reliable private sector lawyers’ income data is such a

8 Haripaul Pannu, Report on the Earnings of Self-Employed Lawyers for the Department of Justice Canada in
Preparation for the 2011 Judicial Compensation and Benefits Commission, dated December 13, 2011 (“Pannu
Report”), at p. 15 (Annex E).

8 See e.g. Block Commission Report, at para. 112; McLennan Commission Report, at pp. 32-33.

® The reports prepared by the CRA for the parties will be included in the Joint Book of Documents.

8 Canada Revenue Agency, Individual Statistics and Modelling Sector, “2011 Quadrennial Judicial Compensation
and Benefits Commission Self-Employed Lawyers Master File Methodology,” September 2011; “2011 Quadrennial
Judicial Compensation and Benefits Commission Self-Employed Lawyers Master File Methodology, 2010 Update”
(November 2011); and Reponses to Questions on the CRA Master File Methodology, December 12, 2011
(collectively, “CRA Methodology”) (to be included in the Joint Book of Documents).
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change. The Block Commission did not engage in a thorough review of potential private sector
comparators, as the parties disagreed on the data relevant to such an inquiry.

65. Now that there is a jointly-produced set of raw data, this Commission must consider
which of the data points are relevant to its inquiry. In particular, three variables significantly
affect potential private sector comparators: the percentile examined, age range, and residence.
Further, given that self-employed lawyers must provide for their retirements with after-tax
income, whereas the judicial annuity is primarily government-funded, a fair comparison of

salaries must take the government-funded portion of the annuity into account.

a) Relevant Percentile of Private Sector Lawyers’ Incomes, Age-Weighting and
Location

66.  Compensation benchmarking is commonly done based on median incomes (the 50"
percentile). However, depending on supply/demand factors, economic conditions and an
employer’s ability to attract candidates, the 65" percentile is used to attract exceptional
individuals. Depending on the same factors, the 75" percentile may be used to attract truly

exceptional individuals to a position.®

67.  The committee that recommends salaries for public sector executives benchmarks the
lowest executive level (EX-1) at the median of what an executive with equivalent responsibilities
would be earning in the Canadian labour market (the private and broader public sector). Salary
ranges for all higher levels, including all deputy ministers, are set according to internal
differentials, not comparisons to the market.®*® For example, as of December 2010, a DM-2
earned less than half of the median of what his or her counterparts in an equivalent job would

make in the Canadian labour market.®’

68.  The Government submits that the 65™ percentile of self-employed lawyers’ incomes is
the appropriate private sector comparator for judges, particularly in light of current economic
conditions, the fact that there is an ample supply of outstanding lawyers who apply for judicial

8 pannu Report, at pp. 3, 5 (Annex E).

% See e.g. Seventh Report of the Advisory Committee on Senior Level Retention and Compensation (December
2004), at p. 4, online: http://www.ths-sct.gc.ca/hrh/adcm-eng.asp.

8 Fourteenth Report of the Advisory Committee on Senior Level Retention and Compensation (December 2004), at
p. 4, online: http://www.tbs-sct.gc.ca/hrh/adcm-eng.asp.
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appointment, and the fact that self-employed lawyers are already the highest-earning subset of
outstanding candidates for judicial appointment.

69. The Government notes that while the McLennan Commission looked at the 75"
percentile of private sector income, it appears to have done so in part because it considered the
income data before it to be “probably conservative,” as it included the net income of notaries and
paralegals, thereby reducing the averages (which is no longer the case), excluded lawyers who
had established personal corporations and were thus reporting business rather than professional
income (which is no longer the case), and included only net professional income from the
practice of law (which is no longer the case).®® Now that the data has been refined to report total
net incomes of lawyers, the Government submits that the standard compensation benchmark for

outstanding candidates — the 65™ percentile —is the appropriate comparator.

70.  The 65™ percentile self-employed lawyer’s income in 2010 was $204,159; whereas the
judicial salary in that year was $271,400.%

71. However, the Government acknowledges that in the private sector incomes vary with the
lawyer’s age. Accordingly, its expert has age-weighted private sector incomes according to
judges’ ages of appointment from January 1, 1997 to March 31, 2011. This gives a single point
of income comparison for a private sector lawyer who is hypothetically considering accepting a
judicial appointment. Age-weighting raises the 65 percentile income to $218,500, still well

below the judicial salary.”

72, Indeed, another important change of facts or circumstance in analyzing the private sector
comparator is that ages of appointment have changed. In the past, the judiciary’s submissions
focused on the incomes of private sector lawyers aged 44-56; however, that age bracket has

become much less significant, as shown in the following chart of ages of appointment:®*

8 McLennan Commission Report, at pp. 42-43.

8 pannu Report, at p. 5 (Annex E).

% |bid., at p. 6.

°! Data provided by the Commissioner for Federal Judicial Affairs (“CFJA™) (to be included in the Joint Book of
Documents).
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<44 44-56 >56
1Jan97-31Mar04 5%| 83%| 11%
1Apr04-31Mar07 7%| 67%| 26%
1Apr07-31Marll 4%| 65%| 31%

73.  Accordingly, the incomes of all private sector lawyers who are eligible for appointment
should be considered, with appropriate weighting, rather than completely excluding the incomes

of 35% of recent appointees by looking only at the 44-56 cadre.

74, Finally, there is no objective basis for excluding all lawyers with incomes of less than
$60,000 from the data analyzed. This is not an accepted approach in compensation
benchmarking, and it distorts the compensation analysis.”> The whole purpose of choosing a
percentile above the median is to give less weight to lower-earning individuals within the data
source. Applying a $60,000 income exclusion and benchmarking to the 65" percentile of self-
employed lawyers’ incomes is really applying approximately the 73" to 74" percentile.*®
Applying a $60,000 income exclusion and benchmarking to the 75™ percentile of self-employed
lawyers’ incomes is really applying approximately the 81st percentile.** The 81* percentile is
higher than the benchmark used for even truly exceptional recruitment situations.”> The

Government encourages the Commission to consult with its expert on these matters.

75.  The Government has also considered the fact that lawyers’ salaries tend to be higher in
certain urban centres than in other parts of Canada. However, as the Drouin Commission noted,
it would not be “responsible to suggest that the salary level of the Judiciary should be set so as to
match the income of the highest income earning lawyers in the largest urban centres in
Canada.”® In 2010, the judicial salary exceeded the total net income of 73% of self-employed
lawyers across Canada. It also exceeded at least the 70th percentile salary in all major urban

centers in Canada except Calgary and Toronto.*’

% pannu Report, at p. 7 (Annex E).

% Ibid., at p. 7.

* Ibid., at p. 8.

% Ibid., at pp. 3, 5.

% First Report of the Judicial Compensation and Benefits Commission, May 31, 2000 (“Drouin Commission
Report™), at p. 46; see also p. 9. The Drouin Commission was included in the index of background documents
previously provided to the Commission.

% pannu Report, at p. 15 (Annex E).
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b) Annuity

76. In addition to a salary that competes with or exceeds the vast majority of private sector
lawyers’ salaries, a major compensation-related incentive for judicial appointment is the judicial
annuity. A retired judge receives two-thirds of salary, based on his or her last year serving as a
judge, for life (currently $187,400 for a puisne judge).® Judges can retire with a full annuity
when, with a minimum of 15 years in judicial office, the judge’s age and years of service total at
least 80. For example, a judge appointed at the average appointment age of 52 can retire with a

full annuity at 67.%

77.  The annuity includes a generous long-term disability benefit. A judge who becomes
disabled is entitled to the full annuity for life, with no minimum service requirement (that is, the

benefit is payable even if a judge becomes disabled on his or her first day on the Bench).

78. Moreover, the surviving spouse of a judge who passes away receives half of the annuity,

for life, also with no minimum service requirement.

79. Most of the judicial annuity is paid for by the Government. Judges contribute 7% of their
salary until they are eligible for retirement, and 1% thereafter.!®® In contrast, private sector

lawyers must provide for their retirements and disability insurance with after-tax income.

80. The Government’s expert has estimated the value of the government-paid portion of the
retirement benefit of the judicial annuity to judges, by determining what a private sector firm
would need to spend to fund an equivalent benefit. This is the same method that he used to value
the judicial annuity for both the Block and McLennan Commissions, both of which were

accepted.'®*

% The last year’s salary upon which the annuity is based can be the full salary a judge receives while working fewer
hours as a supernumerary judge, as discussed in paras. 86-90, infra.

% The average age of appointment is derived from data provided by the CFJA.

190 Judges Act, s. 50. See the description of “Judges Contributions” in Annex C for further detail.

191 McLennan Commission Report, at pp. 57-58 (the McLennan Commission’s expert found Mr. Pannu’s methods
and assumptions to be “appropriate for compensation benchmarking purposes,” but used a somewhat different range
of appointment ages in its own evaluation, resulting in a slightly lower value.
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81. Pension value varies considerably based on age of appointment; for example, it is worth
19.6% of salary to a judge appointed under the age of 44, but worth 41.3% to a judge appointed

between the ages of 60 and 64. The weighted average based on age of appointment is 27.2%.%?

82.  As noted above, the judicial annuity is also a valuable disability benefit. The
Government’s expert valued the Government-paid portion of this benefit, using the same method
applied to the retirement benefit. The disability value of the judicial annuity, based on a
weighted average of ages of appointments, is 9.7% of a judges’ salary.’®® This is important

evidence that was not before the Block Commission.

83.  The total value of the judicial annuity is thus 36.9%."* When the Government-paid
portion of the judicial annuity is taken into account, the 2010 puisne judge salary was effectively
$371,547.2 The 2010 judicial salary plus the value of the Government-paid portion of the
judicial annuity in that year was more than the 2010 income of 82% of self-employed lawyers,

who would need to save for retirement and pay for disability insurance out of that income.*®

84. In addition, a self-employed lawyer who accepts a judicial appointment also gains an
extensive group benefits plan, including life insurance, accidental death and dismemberment
insurance, health care and dental service, with 100% of the premium paid by the Government.'?’
That individual is likely to have been paying personally for such insurance or services while in

private practice.'%

192 pannu Report, at p. 13 (Annex E).

193 Ipid., at p. 14.

104 The Office of the Chief Actuary of the Office of the Superintendant of Financial Institutions estimates the cost to
Government of the judicial annuity (retirement and disability benefit) to be 1/3 of annual salary costs. That is, if
pension costs were funded through the judges’ years on the bench, the Government would be paying approximately
$33 for each $100 of salary paid. This cost is projected to increase to 35% of payroll by 2015: Actuarial Plan
Pension Plan for Federally Appointed Judges as at March 31, 2010, dated October 29, 2010, at p. 10, online:
http://www.osfi-bsif.gc.ca/app/DocRepository/1/eng/reports/oca/judges2010 _e.pdf.

195 pannu Report, at p. 15 (Annex E).

10 1pid.

197 See the description of judges’ compensation and benefits at Annex C.

1% pannu Report, at p. 16 (Annex E).
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8b. Given all of these benefits, judicial compensation is already more than adequate to ensure
that a reasonable, informed, outstanding private sector lawyer who wants to provide the valuable

public service of serving as a judge would not be discouraged from doing s0.1%

C) Supernumerary Status

86. It is also significant when considering attraction of lawyers to the Bench that large private
sector law firms frequently require retirement as equity partners at age 65 (although lawyers may

110

continue as counsel or partners emeritus, generally for lower salaries, after reaching 65).” In

contrast, the mandatory retirement age for a judge is 75, and 47% of judges have retired at that

age.’™  The average age of retirement is 72.}*?

Moreover, a judge can elect to become a
supernumerary judge if: a) he or she is eligible to retire with a full annuity (when he or she has
served for at least 15 years and his or her age plus years of service equal at least 80); or b) has
served 10 years and attained the age of 70.* Supernumerary judges receive full salary, but are

not expected to work full hours (typically, the expectation is 50% of a normal workload).

87.  The supernumerary complement provides greater flexibility to the courts in assigning
cases. The availability of the supernumerary election is also advantageous for the public purse,
as supernumerary judges work approximately half-time for only 33% more than they would be

paid if they retired.

88. However, in addition to these public benefits, the existence of supernumerary status is
also an important benefit for individual judges. Unlike most private sector law firm partners,
judges can work at full salary to age 75 and can “semi-retire” at full salary upon supernumerary
eligibility. The Supreme Court of Canada has described the system of supernumerary judges as
an “undeniable economic benefit” to the judiciary and to “eventual candidates for the position of

judge in the court. In other words, this type of benefit was certainly taken into consideration

199 Compare McLennan Commission Report, at p. 13.

119 gee, e.g. Kevin Marron, “Just saying ‘no’ to retirement” (April 2011) Canadian Lawyer, online:
http://www.canadianlawyermag.com/just-saying-no-to-retirement.html; Sandra Rubin, “Faskens Case Prompts
Boomer Turf Wars”, Lexpert, online: http://www.lexpert.ca/globe/article.php?id=2016.

111 Retirements since 1997. Retirement data provided by the CFJA.

112 Retirement data provided by the CFJA. The average retirement age since 1997 is 71.9, excluding deaths and
retirements due to disability.

113 See the description of judges’ compensation and benefits at Annex C.
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both by sitting judges and by candidates for the office of judge in planning their economic and

financial affairs.”*'*

89.  The availability of a high salary to age 75 is a significant inducement for outstanding
candidates for appointment, particularly in light of the fact that private sector salaries, on
average, decrease precipitously in a lawyer’s early to mid-50s, as demonstrated in the following
charts derived from the CRA self-employed lawyer data; whereas a judge’s salary increases

every year:'

75t Percentile Net Incomes of Self-Employed Lawyers
across Canada

$340,000
$320,000
$300,000
$280,000 -
$260,000
$240,000
$220,000
$200,000
$180,000 N
$160,000 ; : : ] . . ]
35-43 44-47 48-51 52-55 56-59 60-63 64-69

Age of Self-Employed Lawyers

2010

2009

2008

2007

2006

75t Percentile Net Incomes of Self-Employed Lawyers
inthe Top Ten Census Metropolitan Areas

$400,000
$350,000 %
\ ]
$300,000 / \ 2010
@ )009
$250,000 \ = )008
$200,000 2007
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$150,000 T T T T T T 1
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Age of Self-Employed Lawyers
. J

1% Mackin , supra at para. 67, online: http://scc.lexum.org/en/2002/2002scc13/2002scc13.html.

115 The 75" percentile is used in these charts as it is the closest percentile to judges’ salaries; that is, as noted above,
the judicial salary in 2010 (without the judicial annuity) was equivalent to approximately the 73 percentile of
private sector lawyers’ incomes.
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90. These graphs actually understate the decrease in income at older ages in the private
sector, as CRA has excluded all lawyers who receive more in CPP/QPP benefits than in income
from the data provided for this Commission.**® As a result, only higher-earning, older lawyers
were included in the data and in the charts above.

d) Private Sector Compensation Trends

91. The Block Commission warned: “there is no certainty that if the income spread between
lawyers in private practice and judges were to increase markedly that the Government would
continue to be successful in attracting outstanding candidates to the Bench from amongst the

senior members of the Bar in Canada.”*’

92. Such a divergence in lawyers’ and judges’ income trends has not occurred. The current
judicial salary compares favourably to judicial salaries found adequate to attract outstanding
candidates by past Commissions. The following chart compares CRA private sector data from
2002 to 2010 with the judicial salary. The 2002 and 2003 judicial salaries were recommended
by the Drouin Commission and implemented without variation by the Government. There can
be no question as to their adequacy.™®
2002 2003 2004 2005 2006 2007 2008 2009 2010 2011
Judge Salary + Annuity| $287,764| $296,525| $318,019| $325,001| $334,994| $344,988| $355,940| $365,797| $371,547| $384,826

Judge Salary| $210,200| $216,600| $232,300| $237,400| $244,700[ $252,000| $260,000| $267,200| $271,400| $281,100
Canada, All Ages, 75th Percentile| $198,950| $207,429| $229,797| $233,932| $242,006| $257,762| $264,550| $266,210| $278,526)

93.  As the following chart demonstrates, judicial salaries have kept pace with those of

potential private sector appointees over the past decade:**®

116 CRA Methodology, supra.

17 Block Commission Report, at p. 37.

118 The annuity value in the first row of this chart is calculated as 36.9%: Pannu Report, at pp. 13-14 (Annex E).
The CRA data in the bottom row of this chart is from the CRA reports relating to lawyers aged 35-69. The 75th

percentile is used as it is currently the closest percentile to judges’ salaries; however, as discussed above, the 65"
percentile would be the appropriate comparator for a benchmarking analysis.

119 Annuity value calculated as 36.9%: Pannu Report, at pp. 13-14 (Annex E).
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Puisne Judge Salaries
and Self-Employed Lawyers' 75th Percentile Net Incomes
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e) Demographic Data

94, Recent demographic data regarding judicial appointees confirms that private sector
lawyers continue to be attracted to judicial positions.*”® The percentage of judges appointed
from the private sector in 2007-11 was 71%, which is consistent with past appointment data
(73% from January 1, 1997 to March 31, 2007).

95. It is noteworthy that former provincial and territorial court judges and masters are
classified as “public” even if they were in private practice prior to their provincial appointments.
Of the 69 “public sector” appointees in 2007-11, 28 were provincial or territorial judges or
masters. Accordingly, the number of appointees whose law practice prior to any judicial
appointment was in the private sector is likely to be higher than 71% (that is, it is very unlikely

that all of the provincial and territorial judges had previously been public sector lawyers).

96. It is significant that the provinces with higher private sector salaries also have a high
proportion of private sector appointments. For example, 77% of Ontario appointees were in the
private sector, as were 83% of Quebec appointees. There is no evidence of difficulty attracting

outstanding private sector candidates in provinces with higher law firm salaries.

120 This demographic data was provided by the CFJA to both the Government and the associations representing the
judiciary (tables to be included in the Joint Book of Documents).
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97. Indeed, the overall rate of lawyers’ applications for judicial positions by jurisdiction is
consistent with the percentage of the national judicial complement in each jurisdiction, and is
generally consistent with the percentage of self-employed lawyers in each province or territory,

as reported by CRA, as is illustrated by the following chart:

Lawyer Current Judicial 2010 CRA Income Data
Applicants for  Complement'? (All ages, no threshold)
Appointment'?
N % N % N % P75 Income
Alberta 169 9% 78 10% | 1,360 6% $301,632
British Columbia 214 11% 103 13% | 2,120 10% $237,711
Manitoba 68 4% 43 5% 560 3% $186,403
New Brunswick 78 4% 31 4% 320 2% $151,208
Newfoundland & Labrador 34 2% 27 3% 200 1% $216,436
Nova Scotia 95 5% 43 5% 410 2% $170,761
Ontario 761 39% 264 33% | 10,760 51% $348,692
Prince Edward Island 12 1% 8 1% 40| 0.2% $191,166
Québec 433 22% 165 20% | 4,920 23% $223,120
Saskatchewan 69 4% 40 5% 300 1% $188,990
Territories 60 3% 10 1% 40| 0.2% $166,595
Canada 1,993 812 21,120 $278,526

98.  Of the appointees from the private sector for whom law firm size information was

available, 38% practiced in firms that had more than 60 lawyers nationally, and 30% were from

firms with more than 100 lawyers.*?

99.  The proportion of appointees from Canada’s major cities (the “Census Metropolitan

Areas”) has also remained relatively consistent over time:

21These numbers exclude applicants who were or are provincial, territorial or Tax Court of Canada judges.

122 These numbers exclude the Supreme Court of Canada, the Federal Court of Appeal, the Federal Court and the
Tax Court of Canada. They include vacancies but exclude supernumerary judges.

123 Data provided by CFJA, “Table 3: Size of Firm for Appointees at the Date of Appointment April 1, 2007 to
March 31, 2011” (to be included in Joint Book of Documents). For past Quadrennial Commissions, the CFJA did
not identify the national firm size of appointees, so that column was not included in past tables.

22184173.7



-33-

1Jan97-31Mar04

1Apr04-31Mar07 B CMAs
‘ ‘ Others

1Apr07-31Mar1l

0% 20% 40% 60% 80% 100%

100. In light of the foregoing demographic information, there is no evidence of a problem
recruiting judges from any segment of the legal community, including from the private sector in
the provinces with higher private sector lawyers’ salaries, from CMAs or from large firms.

101. In the absence of such evidence, the Government respectfully submits that there is no
objective basis for recommending increases to judicial salaries above the Government’s proposal

in order to recruit outstanding candidates to the judiciary.

f) Application and Resignation Statistics

102. Statistics relating to applications for judicial appointment and resignations from judicial

office further confirm that the judicial salary is adequate for recruitment.

103. As the following table demonstrates, there is an ample pool of qualified applicants for the

Bench. For every judge appointed, there are 3.3 recommended applicants remaining in the

pool:*?4

124 As set out in the chart, 2109 lawyers applied for consideration for appointment. Their applications are assessed
by a Judicial Appointment Committee. There were also 92 provincial and territorial judges who applied for federal
appointments. Existing judges’ applications are not reviewed by the Judicial Appointment Committee; their
applications are effectively automatically recommended.

During its preparations for this Commission, the Government realized that the number of provincial and
territorial judge applications reported in its 2007 submissions was incorrect; the statistics provided by the CFJA at
that time did not identify provincial/territorial judge or “pending” applications, and the Government incorrectly
inferred that all applicants who were neither recommended nor “not recommended” must be provincial/territorial
judges who were not assessed by the committee. The CFJA provided more detailed statistics to the Government and
judiciary for this Commission. Accordingly, the current statistics cannot be compared directly to paragraphs 36 and
37 and the accompanying footnotes of the Government’s 2007 opening submission.
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104. Similarly, statistics relating to retirement from judicial office demonstrate that there is no
compensation-related retention problem. There have only been 4 judges who have elected to
resign from the bench (for any reason other than disability), prior to eligibility for early

retirement, since 2007.1%°

9) Conclusion

105. In light of the foregoing, there is ample evidence that the current judicial salary, with the
proposed increase of up to 6.1% over the current quadrennial period, is adequate to attract
outstanding candidates, including private sector lawyers. One of the constitutional requirements
for this Commission is that it be objective.®®® The Government respectfully submits that the
objective evidence demonstrates that its salary proposal meets the test of “adequacy” to be

applied by this Commission.

125 Retirements from 1 Jan 97 though 13 Apr 11 (to be included in the Joint Book of Documents). Judges who
resign prior to eligibility for early retirement receive a return of their pension contributions.
126 pE| Judges Reference, supra at para. 133.
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D. Other objective criteria that the Commission considers relevant
1. There is no consensus of past Commissions regarding a formulaic DM-3
comparator

106. Recommendation 14 of the Block Commission states that where *“consensus has
emerged” with respect to a particular issue, in the absence of demonstrated change “such
Consensus should be taken into account by the Commission.”**” This Commission has
interpreted that recommendation as mandating it to apply the mid-point of the DM-3 salary
range, plus one-half of maximum performance pay as a comparator, unless a change of fact or

circumstance is established.

107.  With respect, there is no consensus that the mid-point of the DM-3 salary range plus one-
half of maximum performance pay is an appropriate comparator.’?® Indeed, the 2004 McLennan
Commission specifically rejected a focus on DM-3s alone, and concluded that performance pay
is based on considerations not relevant to the judicial context.*?® The last two Commissions
specifically disagreed regarding the comparator being proposed in the Notice. There is no

consensus.

108. Past Quadrennial and Triennial Commissions have considered “rough equivalence” to the
salaries earned by DM-3s, but Commissions have differed significantly in the weight, if any,
placed on the “DM-3 comparator.” For example, the McLennan Commission noted: “During the
period 1975 to 1992, it appears that judges’ salaries, with the exception of 1975 and 1986, were
below the DM-3 midpoint and generally below the minimum of the DM-3 salary scale.” The
McLennan Commission further pointed out that the Scott Commission had concluded: “A strong
case can be made that the comparison between DM-3’s and judges’ compensation is both

imprecise and inappropriate.”**°

109. There is also no consensus that a single benchmark should be used. As the McLennan

Commission noted: “it would be counter-productive to fix judicial salaries as having a pre-

127 Block Commission Report, at p. 78.

128 See also the Government’s submissions in Annex B.
129 McLennan Commission Report, at pp. 27-28.

30 1bid., at p. 25.
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determined relationship to other salaries, whether those of senior civil servants or senior legal
practitioners. ... Were it otherwise, there would be no need to address this subject every four
years, as contemplated by the Judges Act.”*** Similarly, the Drouin Commission concluded:
“the unique position of the Judiciary in Canada strongly militates against a formulaic approach to
the determination of an adequate salary.”** With respect, the Government submits that to treat
the mid-point of the DM-3 salary range plus one-half of maximum performance pay as a

formulaic benchmark is wrong in law and in principle.

2. If this Commission considers DM-3 salaries, it should consider all deputy
minister salaries

110. All Commissions have acknowledged that no direct comparison can be made between
judges and senior public servants.*** The work done by judges and DM-3s is not similar.***
Deputy Ministers are not generally potential candidates for judicial appointment. Deputy
Ministers are not constitutionally required to be independent. Rather, the only rationale given for
considering DM-3 salaries has been as a reflection of “what the marketplace expects to pay
individuals of outstanding character and ability, which are qualities shared by deputy ministers
and judges.”**®> As the McLennan Commission pointed out, this phrase, used by the Courtois,
Scott and Drouin Commissions refers to “deputy ministers,” not DM-3s and is clearly true of all

levels of deputy ministers.**

Indeed, other senior public servants who do not have the deputy
minister title are also “individuals of outstanding character and ability.” The Government
submits that if this Commission decides to consider senior public servants’ salaries, it should
follow the McLennan Commission’s approach of considering all deputy ministers, rather than

focusing solely on the salaries of the 13 DM-3s.

B McLennan Commission Report, at p. 8.

32 Drouin Commission Report, at pp. 9-10.

133 See e.g. McLennan Commission Report, at pp. 25-26.

B34 Ibid. at p. 25.

35 Ibid.; Block Commission Report, at para. 103; Drouin Commission Report, at p. 31; Report and
Recommendations of the 1995 Commission Judges' Salaries and Benefits, September 30, 1996 (“Scott Commission
Report™), at p. 13; Report and Recommendations of the 1989 Commission on Judges' Salaries and Benefits, March
5, 1990 (“Courtois Commission Report™”), at p. 10. The reports of the Courtois, Scott and other “Triennial
Commissions” were provided to the Commission on CD-ROM on November 22, 2011.

138 McLennan Commission Report, at p. 28.
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111. The McLennan Commission observed that the large majority of senior public servants
who reach the DM-3 level have come up from the DM-1 and DM-2 levels."*” That remains the
case; of the 30 DM-3s currently serving or that have served in that position since 2000, 27 (90%)
had been DM-2s."3® The McLennan Commission also relied upon the fact that the significant
majority of DM-1s and DM-2s are similar in age to judges on their appointment.’*® That also

remains the case. The average age of judges on appointment is 52. The average age of an

associate deputy minister (DM-1) is 54.4, and that of deputy ministers is 53.9.4°

112. The McLennan Commission placed particular emphasis on the fact that all deputy
ministers have levels of experience comparable to judges. As of October 21, 2011, the average
level of experience of DM-1s was 27.1 years, the average level of experience of DM-2s was 27.4
years and the average for DM-3s was 29 years.**" Overall, 86% of all deputy ministers had more

than 20 years’ experience.**> All deputy ministers “are public servants of long experience and

demonstrable ability.”*

113. The McLennan Commission found:'**

Since many, if not most, of those who reach the DM-1 and DM-2 levels
have the qualities of character and ability that qualify them for promotion
to DM-3, were openings available, there seems to us to be no good reason
to exclude them from consideration. This is especially so given the
importance that is accorded to the DM-3 comparison and the fact that, at
present, there are only nine people who hold that rank, a very small
sample upon which to base the remuneration of more than 1,100 federally
appointed judges. Another consideration that influences our thinking was
the difference in the pension available to those at the DM levels compared
with the judicial annuity, which we will discuss in the next chapter. We
are also cognizant of the fact that deputy ministers do not have the security
of tenure accorded puisne judges.

57 1bid.
138 Data supplied by the Senior Personnel and Public Service Renewal section of the Privy Council Office as of June
22,2011,
139 McLennan Commission Report, at p. 29.
140 Clerk of the Privy Council and Secretary to the Cabinet, Eighteenth Annual Report to the Prime Minister on the
Public Service of Canada for the year ending March 31, 2011, online;
http://www.clerk.gc.ca/eng/feature.asp?pageld=275.
i‘i Data provided by Privy Council Office as of October 21, 2011.
Ibid.
%3 McLennan Commission Report, at p. 28.
Y4 1bid. at p. 29.
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114.  With respect to security of tenure, deputy ministers serve at the pleasure of the Governor
in Council; whereas pursuant to s. 99 of the Constitution Act, 1867, judges can only be removed
from office on address of the Senate and the House of Commons, to preserve their independence.
Among the 24 individuals who have served as a DM-3 and whose tenure as a DM-3 or higher
ended between 2000 and 2011, the median tenure at the rank of DM-3 or higher was 4.4 years.**

Even the maximum tenure was less than 12 years.

115. In contrast, the 424 judges who retired between 2000 and 2011 had spent a median of
21.6 years as a judge, with the maximum tenure close to 38 years.**® Indeed, only 4% retired

with less than 12 years of service, which was the maximum DM-3 tenure.**’

116.  Graphically, judicial and DM-3 tenure compare as follows:**®

Comparative Tenure Since 2000
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1% This calculation includes time as a DM-4 and time in “step down” positions where a DM-3 is given an
assignment as an advisor, head of a board or international posting, usually just prior to retirement, at his or her
previous DM-3 salary (but not the same level of benefits and not necessarily with the same level, if any,
performance pay). Data supplied by the Senior Personnel and Public Service Renewal section of the Privy Council
Office as of June 22, 2011.

14 Judges who passed away while in office, or retired by reason of a disability, have been excluded from this
calculation. The calculation of years of service includes those as a supernumerary judge. Data derived from the
Judicial Personnel System database of the Office of the Commissioner for Federal Judicial Affairs as of April 13,
2011.

Y7 It is noteworthy that deputy ministers’ pensions are based on their best 5 consecutive years of service, so most
DM-3s will not receive a pension based solely on compensation while at DM-3 or higher levels. Deputy Minister
(DM-3) Summary of Benefits, prepared by Department of Justice based on data supplied by the Senior Personnel
and Public Service Renewal section of the Privy Council Office as of June 22, 2011 (to be included in the Joint
Book of Documents).

18 Additional comparison charts will be included in the Joint Book of Documents.
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117.  This comparison of tenure is evidence that was not before the Block Commission.

118. The Advisory Committee on Senior Level Retention and Compensation (the “Stephenson

Committee™) can recommend economic increases for deputy ministers.**

Even though such
increases reflect a percentage increase in base salary, a deputy minister who fails to meet

expectations is not normally given the economic increase.™

119. While the IAI adjustment increased judicial salaries by 3.6% in 2011-12, deputy
ministers’ base pay for 2011-12 increased 1.75% compared to 2010-11, which includes .25%
relating to elimination of severance pay accumulation.”™ Deputy ministers’ base pay for 2011-

12 will be as follows: 1%

199 The Advisory Committee on Senior Level Retention and Compensation, composed of senior executives from the

private and other public sectors, was established in 1997 to provide advice to the Government on compensation for
public service executives and Governor in Council appointees. Its recommendations are not binding on the
Government.

150 Senior Personnel Secretariat, Privy Council Office, “Performance Management Program Guidelines for Deputy
Ministers, Associate Deputy Ministers and Individuals Paid in the GX Salary Range” last updated October 2011
(“PMP Guidelines™), online: http://www.pco-bcp.gc.ca/index.asp?lang=eng&page=secretariats&sub=spsp-
psps&doc=pmp-pgr/dm-sm/dm-sm-eng.htm.

51 Treasury Board of Canada Secretariat, “Information Notice: Changes to Executive Level Total Compensation”
online: http://www.tbs-sct.gc.ca/hrh/110729in-bi-eng.asp.

152 Data provided by Privy Council Office, “Landscape_DM_Income_Info_.doc (190ct11)” (to be provided in Joint
Book of Documents).
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Minimum Maximum Midpoint Population
DM-1 $185,800 $218,500 $202,150 30
DM-2 $213,700 $251,300 $232,500 38
DM-3 $239,200 $281,400 $260,300 13
DM-4 $267,900 $315,100 $291,500 3
Weighted Midpoint: DM-1 to DM-4 $228,070
Weighted Midpoint: DM-2 to DM-4 $242,470

120. These salaries will increase by 1.5% in 2012-13,**® the same increase being proposed for

judges.

121. The Government submits that in light of the small number of DM-3s (13 compared to
1,117 judges), their short tenure (4.4 compared to 21.6 years), and the fact that the entire deputy
minister population has a level of experience comparable to judges, if this Commission considers
a public sector comparator, it should consider all deputy ministers and not only DM-3s. The
judicial salary is consistent with both judges and deputy ministers being paid as “individuals of

outstanding character and ability.”

3. Deputy Minister Performance Pay is Provided for Reasons Not Relevant to
the Judicial Context

122.  Since 1998, deputy ministers, associate deputy ministers and certain other Governor in
Council appointees have been eligible to potentially receive “performance pay” measured against
agreed targets and the achievement of business plans. As the McLennan Commission noted, it is
apparent from a review of the reports of the predecessors to the Stephenson Committee: “that
this is so in part because of the executive market pressures that exist to attract and retain talented
people in the public service, as compared to the income levels available to such people in the
private sector, and in part as an incentive to reward the attaining of preset and measurable annual

goals of achievement. Those considerations are not relevant to the judicial context.”***

123. Performance pay has two elements - a potential variable amount (at-risk pay) which is re-

assessed each year and a potential bonus for performance that surpasses expectations. As of

153 Treasury Board of Canada Secretariat, “Information Notice: Changes to Executive Level Total Compensation”
online: http://www.tbs-sct.gc.ca/hrh/110729in-bi-eng.asp.
>4 McLennan Commission Report, at p. 27.
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2011, 60% of at-risk pay is based on results against individual commitments, and the remaining
40% is based on achievement of corporate commitments linked to the all-of-government
spending review under which at least $4 billion in annual savings is targeted, as discussed in

paragraph 44 above.’®

The dependence of 40% of performance pay on achievement of the
Government's deficit-reduction goals is yet another change in facts since the Block

Commission.*®®

124. Deputy minister performance awards for 2011-12 will be assessed as follows:**’

Corporate Individual Economic | In-Range
Commitment Commitment Increase Increase
Did not meet Did not meet X X
X X
Unable to assess Unable to assess v X
X X
Partially Achieved Succeeded — N V

VDM-1/GX: upto 4% | VDM-1/GX: up to 6%
VDM-2/3: up to 5% VDM-2/3: up to 10%

VDM-4: up to 6% VDM-4: up to 14%
AT-RISK PAY Achieved Succeeded v A
VDM-1/GX: upto 6% | VDM-1GX: up to 9%
VDM-2/3: upto 7.5% | YDM-2/3: upto 12.5%
VDM-4: up to 9% VDM-4: up to 16%
Fully Achieved Succeeded + N, N
VDM-1/GX: upto 8% | YDM-1/GX: up to 12%
VDM-2/3: upto 10% | ~DM-2/3: up to 15%
VDM-4: up to 12% VDM-4: up to 18%
BONUS Surpassed \ \

\VDM-1/GX: 20% + up to 6% bonus
VDM-2/3: 25% + up to 8% bonus
VDM-4: 30% + up to 9% bonus

5 PMP Guidelines, supra; Treasury Board of Canada Secretariat, “Information Notice: Changes to Executive Level
Total Compensation,” supra.

156 2007-2008 Performance Management Program Guidelines — Deputy Ministers, Associate Deputy Ministers and
Individuals Paid in the GX Salary Range, November 2007, at p. 3 (emphasis in original) (to be included in the Joint
Book of Documents. The same document was Appendix 15 of the Submission of the Government of Canada to the
Block Commission).

57 privy Council Office, “Performance Awards for Deputy Ministers, Associate Deputy Ministers and People Paid
in the GX Salary Range for 2011-12", online:
http://www.pco.gc.ca/index.asp?lang=eng&page=secretariats&sub=spsp-psps&doc=pmp-pgr/dm-sm/performance-
rendement-eng.htm.
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125.  As noted above, in 2004 the McLennan Commission concluded that the purposes of at-
risk pay are not relevant in the judicial context.™®® That is even more true now that at-risk pay is
tied to achievement of deficit-reduction targets. An incentive paid to the few deputy ministers
who lead the public service to find means of reducing government expenses and balancing the
federal budget is not an appropriate amount to include in a benchmark to potentially increase the

salaries of 1,117 judges.

126. Moreover, the concept of a “bonus” has no place in judicial remuneration. The very
notion of a discretionary bonus offends the constitutional principle that the judiciary not be

beholden to the Executive nor swayed by favour.

127.  For the reasons set out above, the Government submits that it is not necessary for this
Commission to consider deputy minister compensation at all, much less deputy minister
performance pay. Nevertheless, even if the Commission considers the midpoint of the at-risk
pay available to a deputy minister who “succeeds” in his or her individual commitments (that is,
the mid-point between maximum at-risk pay for “succeeded-" (10% for DM-3s, as shown in the
chart at para. 124 above) and the maximum for “succeeded” (12.5% for DM-3s)), judicial

salaries compare well to those amounts:*>®

DM-1 Midpoint + 7.5% $217,311
DM-2 Midpoint + 11.25% $258,656
DM-3 Midpoint + 11.25% $289,584
DM4 Midpoint + 15% $335,225
Weighted DM-1 to DM4 $251,411
Weighted DM-2 to DM4 $270,356

158 McLennan Commission Report, at p. 27.
159 These figures are for 2011-12. See para. 119, supra.
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128. For the information of the Commission, the Government has also set out below the

maximum available to a deputy minister who has *“succeeded” in his or her individual

commitments:*®°

DM-1 Midpoint + 9% $220,344
DM-2 Midpoint + 12.5% $261,563
DM-3 Midpoint + 12.5% $292,838
DM4 Midpoint + 16% $338,140
Weighted DM-1 to DM4 $254,417
Weighted DM-2 to DM4 $273,346

129.  Accordingly, even if performance pay is taken into account, the salary of a puisne judge
is currently between that of a DM-2 and a DM-3 and the salary of a chief justice or associate
chief justice exceeds that of a DM-3. The salary of a Supreme Court puisne judge is comparable

to that of a DM-4, the apex of the judiciary and the public service respectively.

PART IV - ADDITIONAL INFORMATION REQUESTED IN NOTICE

130. With respect to the Commission’s request for submissions regarding whether there has
been a change in facts or circumstances regarding Recommendations 5, 6, 7, 8, 9 and 10 of the
Block Commission, as noted in Annex B, the Government understands, based on the meeting
held with the Commission on November 15, 2011, that the judges’ associations are not seeking
increased benefits during this Commission’s inquiry. The Government respectfully submits that
the Commission has no objective basis upon which to recommend such increases. If the judges’
associations now seek increases to benefits as well as salaries, the Government will respond in its

reply submissions.

131.  Similarly, with respect to Recommendation 3, as noted in Annex B, the Government is
not aware that an appellate differential is being requested during this Commission’s inquiry. If
submissions are made seeking a differential, the Government will respond in its reply

submissions.

1% These figures are for 2011-12.
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132.
be made as to what those amounts should be currently based on the reasoning enunciated in those

With respect to Recommendations 1 and 4, the Commission requested “that submissions

Recommendations.” For the reasons set out above and in Annex B, the Government submits that
Recommendations 1 and 4 should not be adopted by this Commission. However, if this
Commission, like the Block Commission, were to recommend an increase of 4.9% (inclusive of
the 1Al increase) for the first year of its mandate, and a 2% increase in addition to 1Al in the

remaining 3 years, the resulting salaries would be:

Year Increase Puisne Judge Chief Supreme Chief Justice

Starting from Prior (1071 Justice/ACJ | Court Puisne | of Canada
Year Judges) (37) (8) (1)
April 1, 2011 $281,100 $308,200 $334,500 $361,300
April 1, 2012 4.9% $294,800 $323,300 $350,800 $379,000
April 1, 2013 4.6% $308,300 $338,100 $366,900 $396,400
April 1, 2014 4.8% $323,000 $354,300 $384,500 $415,400
April 1, 2015 4.9% $338,800 $371,600 $403,300 $435,700
PART V - CONCLUSION
133. In conclusion, the Government submits that when the Commission considers the three

mandatory Judges Act criteria (the economy, financial security and recruitment), the current
judicial salary, increased by up to 1.5% annually for each of the next four years, is adequate.
Even if this Commission determines that it should also review salaries of senior public servants,

161

as a further objective criterion that the Commission finds relevant," the judicial salary remains

adequate.

134.

public interest.

The paramount consideration for this Commission, and for the Government, must be the
Preservation of judicial independence is essential to the public interest. The
Government submits that in current circumstances, public perception of independence is best
preserved not through automatic increases but through temporary measures that a reasonable and
informed member of the public would consider to be fair in light of overall economic measures
that are being implemented in the public interest. The Government’s proposal of increases of up
to 1.5% annually for the next four years is consistent with the Supreme Court’s admonition that:

181 See Judges Act, s. 36(1.1)(d).
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“Nothing would be more damaging to the reputation of the judiciary and the administration of
justice than a perception that judges were not shouldering their share of the burden in difficult
economic times.” ' Accordingly, the Government respectfully submits that the Commission

should recommend that the Government’s proposal be implemented.

ALL OF WHICH is respectfully submitted.

DATED at Toronto, this 23" day of December, 2011.

Catherine Beagan Flood

Counsel for the Attorney General of Canada

162 pE| Judges Reference, supra at para. 196.
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Judicial Compensation
and Benefits Commission

Commission d’examen de la
rémunération des juges

99 Metcalfe Strect
Ottawa, Ontario K1A 1E3
Chairperson/Président Executive Director/Directrice exéoutive
Brian M. Levitt . Suzanne Labhé
Members/Membres Tel. /T4, ; 613-995-5300
Paul Teltier, P.C.,C.C,QC/er e-mail/cowrriel ; info@quadcom.go.ca
Mark L. Sieget
NOTICE

Recommendation 14 of the 2008 Judicial Compensation and Benefits Commission’s Report
stated, in effect, that the parties should not view the establishment of a new commission as an
opportunity to reopen settled issues, absent a change in facts or circumstances which would
justify reconsideration of the matter. This Commission has determined to adopt that principle and
apply it rigorously, with the following implications:

(a) With regard to the selection of the appropriate comparator, paragraphs
47 to 120 of the report of the previous Commission provide an exhaustive review of
the relevant factors. That Commission concluded in paragraph 118 that “...the mid-
point of the DM-3 salary range, plus one half of maximum performance pay...” isa
comparator that meets the section 26(1.1) criteria of the Judges Act to which the
Commission is directed by the statute to turn its mind. This Commission intends to
regard that determination of the previous Commission as a settled matter of principle
in the absence of submissions which convince this Commission that, since the
previous Commission reported, there has been a change in facts or circumstance
which justify a rebearing of the question.

(b) This Commission has made the same determination with respect to
Recommendations 2, 3, 5, 6, 7, 8, 10 and 11 of the report of the previous
Commission as well as with respect to the portion of Recommendation 4
which relates to salary differentials.

(c) With respect to Recommendations 1 and 9, and with respect to the portion of
Recommendation 4 which fixes actual amounts, the Commission requests
that submissions be made as to what those amounts should be currently
based on the reasoning enunciated in those Recommendations.

The Commission has nofed the time elapsed between the submission of the previous
Commission’s report and the Government’s response thereto as well as the substance of that
response. The Commission invites submissions providing guidance as to whether the relevant
body of judge made law suggests that it is necessary or advisable for this Commission to turn its
mind to the timeliness and substance of that response.




Judicial Compensation
and Benefits Commission

Commission d’examen de la
rémunération des juges

99 Metcalfe Street
Ottawa, Ontario K1A 1E3
Chairperson/Président Executive Director/Directrice exécutive
Brian M. Levitt Suzanne Labbé
Members/Membres Tel/TEl. ; 613-995-5300
Paul Tellier, P.C., C.C,Q.Clcr. e-mail/courriel : info@@quadcom.ge.ca

Mark L. Siegel

AVIS

La Recommandation 14 du rapport 2008 de la Commission d’examen de la rémunération des
juges préeisait que les parties ne devaient pas voir dans I’établissement d’une nouvelle
Commission une occasion de rouvrir des points sur lesquels une entente était intervenue, en
I’absence d’un changement dans les faits ou les circonstances pouvant justifier un réexamen. La
présente Commission a choisi d’adopter ce principe et de Pappliquer rigoureusement, avec les
conséquences suivantes :

(a)

(b)

(c)

en ce qui concerne le choix d’un comparateur approprié, les paragraphes 47 a 120 du
rapport de la précédente Commission fournissent un examen exhaustif des facteurs
pertinents. Cette Commission concluait, au paragraphe 118 que « le point médian de
I’échelle salariale DM-3, plus la moitié de la rémunération maximale au
rendement... » est un comparateur qui satisfait au critere du paragraphe 26(1.1)
auquel la Commission est tenue par la Loi sur les juges. La présente Commission
entend considérer cette détermination faite par la Commission précédente comme une
question réglée en principe, en I’absence de présentation pouvant convaincre la
présente Commission qu’il s’est produit depuis le rapport de la précédente
Commission, dans les faits ou les circonstances, des changements qui justifient un
réexamen de la question;

la présente Commission fait la méme détermination en ce qui concerne les
Recommandations 2, 3, 5, 6, 7, 8, 10 et 11 du rapport de la Commission précédente et
en ce qui concerne la partie de la Recommandation 4 portant sur les écarts de
traitement;

en ce qui a trait aux Recommandations 1 et 9 et a 1a partie de 1a Recommandation 4
qui fixe les montants effectifs, la Commission demande que des mémoires lui soient
présentés sur les éléments sur lesquels ces montants devraient étre actuellement basés,
selon le raisonnement énoncé dans ces recommandations.

La Commission a noté le délai écoulé entre le dépdt du rapport de la Commission précédente et
la réponse du gouvernement a ce rapport, de méme que la substance de cette réponse. La
Commission invite les parties intéressées & Iui présenter des mémoires & savoir si la
jurisprudence porte & croire qu’il est nécessaire ou souhaitable que la présente Commission se
penche sur la rapidité et la substance de cette réponse.
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December 13, 2011

VIA EMAIL

Blake, Cassels & Graydor LLP
Barristers & Soligitors

Patent & Trede-maik Agents

199 Bay Stret

Suite 4000, Commerce Court Wast
Toronto ON MBEL 1A9 Canada

Tol: 416-803-2400 Fax; 416-863-26563

Catherine Beagan Flood
Dir: 416-863-2269
che@blakes.com

Refgrance: 100716118

Ms. Suzanne Labbé

Exacutive Director

Judicial Compensation and Benefits Commission
99 Metcalfe Street, 8th floor

Ottawa, ON K1A 1E3

Dear Ms. Labbé;

Re: 2012 Quadrennial Commission on.Judicial Compensation

This is further to the Notice issted by the Judicial Compengation and Bsnefits Commission on
December 8, 2011.

The Nofice indicates that thie Commission has determined that in the absence of “a change in facts or
circumstance,” the Commission “intends to regard” a particular comparator, Recommendations 2, 3, 5,
B, 7, 8, 10, 11 and a portion of Recommendation 4 of the 2007 Judicial Compensation and Benefits
Commission’s Report “as a settled matter of principle.” The Commission has also invited submissions
regarding whether it is “necessary or advisable” for it to consider the timeliness and substance of the
‘Government's 2009 Response to the 2007 Commission.

With respect, the Notice is not consistent with the Commission’s constitutional or stalutory mandate, or
the principles of natural justice. The Commission has apparently met ex parte, deliberated, and
determined the bulk of the issues that are the subject of its inquiry under's. 26 of the Judges Act prior
to receiving and considering submissions from any party or from the public.

In Provincial Court Judges' Assh. of New Brunswick v. New Brunsiick (Minister of Justice); Ontario
Judges’ Assn. v. Ontario (Management Board), Bodner v. Alberta; Conférence des juges du Québec v,
Quebec {Atlorey General); Minc v. Quebec (Attorney General), 2005 SCC 44, [2005) 2 S.C.R. 286 at
para. 17 (*Bodnes"), the Suprenmie Court of Canada provided the following guidance for Judicial
remuneration commissions:

The commission must objectively consider the submissions of all parfles and any relevant
factors identified In the habling statute and regulations. Jis récomméndations must result
from a fair and objective hearihg. Its report must explain and Justify its position. [emphasis
added]

I the same decision (at para. 19), the Suprems Court held that a jujdiciai compensation commission
will have had g "‘meaningful effect”-as required by the Consitution If it is a “public and open process of
recommendation and resporise.” The Notice does not reflect the process required by the Constitution,
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In Bodher, the Supreme Court furthar hald {at para. 14) that the purpose of a judicial compensation
commission "is not simply fo ‘update’ the prévious commission’s report.” Rather, while a commission
can consider the reports of previous commissions as part of the background and context for its inquiry,
“Each commission must make its assessment in its own context.” The 2007 Commission chose not to
follow several of the récommendations of the 2004 Commission, including the 2004 Commission's
dstermination that it is not appropriate to focus solely on the DM-3 comparator. Far from being
“gettled,” or a matter of “consensus,” prior Commissions’ views regarding DM-3s as a potential
comparator have varied widely; as have their views on several of the 2007 recommendations. If the
2007 Commission’s intention in Recommendation 14 was fo fetter the independence and objectivity of
this Commissidn, it lacked the jurisdiction {0 do so. It waild be an error of law for this Commission to
fetter ifself by following the recommendations: of a prior Commission without making its own
mdependent and objective assessment of all of the evidence and submissions presented by all
participants in its public inguiry.

Indeed, at theii initial meeting with the Commission on November 15, 2011, the principal parties
advised the Commission that thay were both of the view that, as a matter of law, this Comniission must
inguire into the adequacy of judicial salaries and “cannot just adopt what the previous Commission has
done.”

Moreover, the fact that the Commission has indicated that it intends to adopt non-salary related
recommendations of the previocus Commission (Recommendations 5, 8, 7, 8 and 10), despite having
been advised by counsel for the judiciary on November 15 that only salaries would be in Issue duriiig
this quadrennial period, is also inconsistent with the Commission’s constitutional duty-to proceed on an
objective basis. Simitarly, the Commission has indicated that unless there has been a change in facts
or circumstances, it will recommend a salary differential for appellate judges (Recommendation 3 of the
2007 Commission), even though no party has given notice to the Government that such a differential
will be requested.

Finally, with respedi to the last paragraph of the Notice, the timing and substance of the Government's
2009 response ‘is not a subject of this inquiry. This Cormmission was established under s. 26 of the
Judges Act to “to Inquire into the adequacy of the salaries and other amounts payable under this Act
and into the adequacy-of judges’ benefits generally,” for the period of April 1, 2012 to March 31, 2016.
its mandate is prospective.

The Supreme Court has determinad in the Ref re Remuneration of Judges of the Prov. Gowrt of P.EL,
Ref re Independence-and Impartiality of Judges of the Prov. Court of P.E..,, [1997] 3 S.C.R. 3 (see e.g.
paras. 133, 176~7?} and Bodner {see e.g. paras. 21, 131} that the report of a judicial compensation
comrmigsion is consultative: “the Constitution does not require that commission reports be bindmg, as
decisions about the allocation of public resources belong to legislatures and fo the executive’ (Bodner
at para, 21). A commission’s recommendations can be rejected by a government for legitimate
reasons based on a reasonable factual fouridation. Such a rejection is subject to a limited, deferential
form of judicial review by the superior courts "which acknowledges both the government's unigue
position and accumulated expertise and fts constitutional responsibility for management of the
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province's financial affairs” (Bodner, para. 30). A government’s response to & judicial compensation
commission is clearty not subject to review by later remuneration cormissions.

indeed, at the same time that the Government responded to the 2007 Commission, it also responded
to recommendations of a Special Advisor on Federal Court Prothonotaries’ Compensation. While the
federally-appointed judges did not seek judicial review of the Government's decision not to implement
the 2007 Commission’s recommendations, the prothonotaries did seek judicial review of the
Government's decision not to implement the Special Advisor's recommendations, including the timing
of the Governmeit’s respotise. The Federal Court of Appeal held that the Government's respohse was
constitutional in light of “the deteriorating state of the global economic situation and its impact on the
finances of the Government of Canada”: Aalto v. Canada (Atforney Gengral), 2010 FCA 195 at para.
15. The Supreme Court denied leave to appeal that decision. This Commission has no mandate to
revisit such matters.

In light of the foregoing, the Government's submissions to thé Commission will not only address the
issue of “change of facts or circumstance” referenced in the Notice, but will also address the legal
errors in the Notice and. will set out the evidence and submissions that the Govefnment considers
relevant o the full inquiry which the Commission is required to conduct. In fairmess to the Canadian
Superier Court Judges Association and Canadian Judicial Council, counsel for the Government
advised counset for the judges' associations on Decembsr 8, 2011 that the Govermnment wouid be
submitting this letter to the Commission and that the Government intends to address all the issues
raised by s. 26 of the Judges Actin its submissions to the Commission.

While counsel intends to make every effort to incorporate all the changes to the Government's
submissions that are necessitated by the December 8 Netice in fime to- meet the December 20 filing
deadiine, given the number of approvals and translation required for such amendments, the
Government may need o seek an extension of time. The Government intends to advise the
Commission and counsel for the judges' asseciations prior to December 20 if such an extension is
heeded.

Yours very truly,

. I Cathetine Be agén Flooci
CBE/p
¢! Plerre Blenveny

Azim Hussain
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JOINT BACKGROUND NOTE: JUDICIAL COMPENSATION

A. Current Compensation

Salary

Chief Justice of Canada: $361,300;

Supreme Court of Canada puisne judge (B judges): $334,500;
Chief Justices and Associate Chief Justices (37 judges): $308,200;
Puisne Judges (1071 judges): * $281,100;

Statutory indexation based on Industrial Aggregate ("IAI").

Incidental allowances

Incidental allowance of $5,000 annually, accountable;
Additional $12,000 (10 nerihern judges onlyz). non-accountable;
Additional $2,000 (FCA, FC and TOC® , hon-accountable.

Representational allowance

Chief Justice of Canada: $18,750;

SCC puisne judges: $10,000;

CJ of the Federal Court of Appeal and each CJ of a province: $12,500;
All other CJ's, ACJ's and Senior Judges: $10,000;

Ontario regional senior judges (8): $5,000.

Removal Allowance

Moving expenses, including house sale costs, on appointment for ali judges required
fo relocate;

Also on refirement for judges of the SCC, FCA, FCC, TCC and the northern courts.

Travel Expenses

As administered by the Commissioner for Federal Judicial Affairs ("CFJA”), based on
TBS Guidelines

Education and Conference
Allowance

For conferences authorized by CJs and the Canadian Judicial Council (“CJC*); CJC
policy encourages five educational days per year,

Annuity

Retirement

*

Age 75 (70 for certain judges appointed prior to March 1, 1987); or

Age plus vears of service of at least 80 years (minimum 15 years
of service); or

10 or more years of service, if a judyge of the Supreme Court of Canada

Retirement Annuity

66 2/3% of salary at the fime of retirement.

If less than 10 years of service, the pension is reduced by 1/10 for each year of
seivice below 10 years.

Early Retirement

Age 55 with 10 years of service.

Early Retirement Reduction

! The number of puisne judges will fluctuate somewhat depending on the number of supernumerary judges.

2 Bill C-31 provides for the establishment of 2 additional judicial positions in Nunavut, so when passed there will be
a total of 12 judges in the northern superior courts.

3 Federal Court of Appeal, Federal Cowrt, and Tax Court of Canada.
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*

5% per year that the pension commences before age 60

Normal Form of Pensfon

Conjugal relationship: Joint life and 50% survivor pension,

Cost-of-Living Adjustments

100% of the Consumer Price Index {("CPI")

Death Before Retirement

A lump sum equal to one-sixth of salary is paid o the surviving spouse or comimon-
law partner or to the estate if there is no survivor.

Conjugal relationship: A pension is payable to the surviving spouse or common-law
pariner equal fo one-third of the annual salary of the judge.

Dependents: A pension is payable fo each surviving dependent equal to 20% of the
surviving spouse's or common-law spouse’s pension, with a reduction if there are
more than four dependent children. The pensicn for a surviving dependent is doubled
if that child is an orphan.

Termination prior to retirement

L

Refund of contributions, with inferest.

Disabhility

immediate unreduced pension.

Judges’ Contributions

For judges appointed before February 17, 1975: 1.5% of salary.

For judges appointed after February 18, 1975: 1% of salary fo the Supplementary
Retirement Benefits Account plus 6% of salary to the Consolidated Revenue Fund.

6% contribution to Consolidated Revenue Fund ceases upon eligibility for full pensnon
or election of supernumerary status.

Division upon Conjugal Breakdown

Mechanism permits the division of the judicial annuity benefits deemed to accrue to a
judge during a conjugal relationship up o a 50% limit upon breakdown of a judge’s
marriage or common-law relationship,

Option to elect
supernumerary

A judge who is eligible to retire with a full annuity or has attained the age of 70 with a
minimum of 10 years service has the option to elect supernumerary status — which

- allows the judge to work on & reduced schedule, commonly understood to be

approximately 50%, for a full salary.

Long-Term Disability

Iminediate annuity at 2/3 of salary upon permanent infirmity.
Benefit is indexed o full CPI

Basic Group Life

Offered under PSMIP (Public Service Management Insurance Plan}
2 times adjusted annual salary as base coverage.
100% government-paid premium.

Full coverage continues until retirement and reduces after the first year for a four-year
period (i.e., 25% reduction per year) to a minimum of 25% gradualiy.

Optlonal Life Insurance

Offered under PSMIP.

Coverage is 1 times annual salary.

100% judge-paid premium.

Coverage reduces at age 66 by 10% to a minimum of 10% of adjusted annual salary.
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Accidental Death &
Dismemberment Insurance

Included under PSMIP.
$250,000 lump sum coverage.
100% government-paid premiurm.

Dependent Life Insurance
{including AD&D)

inclided under PSMIP
$5,000 coverage for spouse. If the death is accidental, $5,000 additlonal coverage.

$2,500 coverage for dependent child. If the death is accidental, $2,500 additional
coverage,

100% government-paid premium.

Sick Leave f Short-Term
Disahility

At the discretion of the Chief Justice.

Maternity & Parental Pay
Benefit

Up to 6 month Leave of Absence with full pay subject to approval by the Chief
Justice.

Extended Health Care

Annua! deductible of $60 for single and $100 for family.
100% government-paid premium for Hospital Leval I}l coverage.

Up to $220 / day reimbursement for semi-private/private hospital room and board
coverage.

80% reimbursement for drug expenses.
80% reimbursement for vision care coverage up to $275 every 2 years.
80% reimbursement for hearing aid coverage up to $1,000 every 5 years.

Dental Plan

2 & & *+ &

Annual deductible of $25 for single and $50 for family.

100% government-paid premium.

Reimbursement is based on previous year's dental fee guide.

90% reimbursement for basic, preventive and minor restorative treatments.

50% reimbursement for major procedures ($1,700 annual maximum per person) and
orthodontia treatments (32,500 ffetime maximum per person).

Vacation

At the discretion of the Chief Justice; generally understood to be approx. 6 weeks.

B. History of Puisne Judge Salaries (1999-2012)

The following chart sets out increases in puisne judge salaries since 1999 (the year before the first
Quadrennial Commission recommendations were made):
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Statutory Net
April 13 Salary Indexation Increase

1999 [$178,100| 1.35%

2000 [$198,000| 0.67% 11.2%

2001 |$204,600; 2.33% 3.3%

2002 {$210,200( 1.76% 2.7%

2003 1$216,600f 2.10% 3.0%

2004 |$232,300( 1.30% 7.2%

2005 |$237,400] 2.20% 2.2%

2006 [$244,700| 3.10% 3.1%

2007 |$252,000] 3.00% 3.0%

2008 |$260,000] 3.20% 3.2%

2009 [$267,200] 2.80% 2.8%

2010 {$271,400] 1.60% 1.6%

2011 [$281,100] 3.60% 3.6%

22174829.5



ANNEX D




Al

Departmen‘f of Finance  Ministére des Finances

‘Canada Canada
Asslstant Daputy Ministér Gous-ainistreradiolnt
December 16,2011

Ms, Catherine Beagan Flood
Blake, Cassels & Graydon LLP
Barristers & Solicitors

199 Bay Street

Suite 4066 Commerce Court West
Torento, Ontario

M5L 1A9

Dear Ms. Beagan Flood:

1 am writing in response to yout letter of November 3 tequesting input for
the Government’s submission to the Tudicial Compensation and Benefits
Cornmission. Much of the material below is drawn from the latest Updare of
Fconomic and Fiscal Projections (Update) released on November 8,201 1, The
Update sets qut the Govermnient's assessment of the state of the Canadian
economy and of the current and future financial position of the Federal
Government.

1) "the prevailing economic conditions in the Canadian economy generally

The global economic situation and outlook -have deteriorated recently; and
unicertainty over the onitlosk has risen, latgely reflecting the negative impacts of
the sovereign debt and banking erisis in Europe and concerns over the
sustainability of the U.S. fiscal situation. This uncertainty has shaken consumer
and business confidence and resulted in sharp declings in equity values
worldwide, since mid-ygar.

As a result of ongoing weak external demand and headwinds fromia
relatively hiph Canadian dollar, Canadian expoits remain well below levels seen
at the outset of the recession. External weakness has also begun to bé felt in
Canadian emaployment, which declined in October aud Novernber, and is now
essentially unchanged since June 2011,

The economic forecasts presented in the Update represent the average
forecastfrom the Department of Finance's September 2011 survey of private

sector econemists. Reflecting the deterioration in the global econc'zrlrﬁq gituation
and outlpok, private sector economists éxpect relatively modest Canadian real

GDP growthof 2.2 per.cent in 2011 and 2.1 per cent in 2012, down significantly
from 2.9 and 2.8 per cent, respectively, in'the 2011 budget. The economists

ﬁvg
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expect growth in the 2.5 -per-cent tange over the 2013-2016 period, The near
ferm private sector outlook is in line with the current economic projection
published by thé International Monetary Fund (IMF). The IMF's fall 2011 Worid 7
Economie Outlook projects Canadian real GDP growth of 2.1 pér cent in 2011 and
1.9 pef cent in 2012,

b) "the current and projected inerease i the cost of living (possibly in
comparison to the indexation of judges' salaries by the Industrial
Agprepate)"

The Congumer Price Index (CPI), which is widely used to déterniins cost-
of-Jiving adjustments, increased by 1.8 per cent in 2010 and is profected to
increase by 2.9 per cent in 2011 and 2.0 per cent in 2012, based on the average
private sector forecast at the time of the Update.

Table 1: Projected Increases in the Total Consumer Price Index

2011 2012 - 2013 2014-2016

29 2.0 ' 2.0 2.0

The Departrient has also produced forecasts of growth in average weekly
earnings (i.e. the Industrial Aggregate excluding the unclassified) for 2011 and
2012, based on the economic outlook from the survey of priVate sector
economists. For 2011 and 2012, growth in average weekly sammgs is projected at
2.4 and 1.3 per cent, respectively, following growth of 3.5 per cent in 2010. This
pr_ojcctwn is in line with the average private sector forecast for the growih in the
CPL

¢) “the current financial position of the federal government.”

The audited fingncial statements of the Government of Canada for the
fiscal year ended March 31, 2011 reported a budgetary deficit of $33.4 billion for
the fiscal year ended March 31, 2011, compared fo a budgetary deficit of
$55.6 billion in 2009—10. The federal debt stood at $550.3 billion at
March 31,2011, 33.9 per cent of GDP,

Thefiscal projections outlined in the Update show that the Government
reriains on track to eliminate the federal deficlt over the medinm term. The
government has arnounced in Budget 2011 a deficit reduction action plan that
will achieve atleast $4 billion in ongoing annual savings by 2014-15. These
savings will support the Government’s commitment fo return to budgetary
balance over the medium term. In light of the uncertain global environment,
meeting this commitment will require maintaining diligende over restraining
growth i1 government expenditures.




2010-11 | 201132 | 2012-33 | 2013-14 | 201415 | 201516 | 201617
{$:billtons)

2011 Update - 3340 A0 274 -17.0F 0 75T 34 0.5
budgetary
balanice . .. ‘
Dstieit reduction 1.0 200 4.0 40 4.0
action plan
targeted savings . :
Budgetary 334 3148 -264 -18.0 -3.5 0.6 4,5
bhalance .
ineluding
targeted savings

I'hope that this information will be useful to you in preparing the
submission to the Commission. Should you require any more information, please

do not hesitate to contact me.

Yours siticerely,

Benoit Robidoux

Assistant Deputy Minister
Economic and Fiscal Policy Branch
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Report on the Earnings of Self-Employed Lawyers

Haripaul Pannu has been retained by the Department of Justice Canada fo conduct an analysis
of the net income of self-employed lawyers as reported by individuals who filed personal income
taxes for the 2006 to 2010 tax years. The study will be used in preparation for the Judicial
Compensation and Benefits Commission. The purpose of the study is to analyze the data and
identify significant trends in the income of self-employed lawyers. This analysis will then be
used to make comparisons of the income of federally appointed judges with the income of seli-
employed lawyers.

Data

Data for the analysis of the earnings of self-employed lawyers was provided by the
Department of Justice. The source of the data was the 2006 to 2010 personal taxation
information of self-employed lawyers in Canada collected and supplied by Canada
Revenue Agency ("CRA").

CRA extracted data from the T1 Data Mart and T1 Mini-Universe, which are CRA
databases for capturing all filed individual tax returns. The T1 databases capture
assessed individual tax data. This is taxation data that is the current or updated form of
the initial assessed data, This means that CRA has validated and verified the quality,
precision and integrity of the data.

The information was for self-employed lawyers as identified by the North American
Industry Classification code for lawyers:

«  who were between 35 and 6% years of age;
¢ with no duplicated records;
« excluding those filing from abroad;

« excluding those who claimed amounts for social assistance and employment
insurance or whose CPP/QPP amounts exceeded the sum of their net
professional and business incomes; and

« excluding those whose employment income exceeded the sum of their net
professional income and net business income.

For the 2007 Commission, a study was conducted based on similar self-employed
lawyers’ income data but with 2001 to 2005 personal taxation information.

The data provided for this study is reliable for the purposes of analyzing the income of
self-employed lawyers. | have conducted tests of the 2006 to 2010 data for the purposes
of determining its reliability and comparability. | fested the internal consistency of the
2006 to 2010 data by examining the totals for Canada with the provincial totals and with
the totals from the major urban centers. The net income across the age-bands was also
reviewed for consistency.
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Report on the Earnings of Self-Employed Lawyers

The number of self-employed lawyers filing tax information is provided below:

2006 to 2010 Number of Self-Employed Lawyers
2006 2007 2008 2009 2010

Number of Lawyers 23,530 23,100 22,510 21,630 21,120

CRA was contacted to inquire about the decrease in the number of self-employed
lawyers from 2006 to 2010. CRA has informed us that this is not an unusual situation
and that there are several reasons that this could occur. The 2010 income data was
filed in 2011 and may not include all self-employed lawyers who will file income tax
information. In addition, CRA indicated that lawyers might be retiting at a faster rate
than young people who are becoming lawyers.

| have concluded that the 2006 to 2010 taxation data is reliable based on my own
internal tests and the information received from CRA.

A detailed summary of the data is included as Appendix D.

Process

The process | have used in analysing the net income data is to focus on the entire range
of available data. |do not propose to use one statistical value but to provide a range. In
this way it can be determined which statistical value to best benchmark judicial salaries
to self-employed lawyers. It is compensation study best practice to use the 50
percentile, 65" percentile or 75™ percentile as benchmarks for which to recruit and retain
exceptional individuals. The particular percentile used depends on supply / demand
issues and economic factors. Further, as judges are appointed at various ages | have
given more emphasis to the ages where the majority of judges are appointed, while still
using the entire set of data available. As judges are appointed from across Canada, the
incomes of self-employed lawyers should be looked at geographically to identify any
income differences.

In addition, as the judicial annuity scheme’s retirement benefit and disability benefit
provided to judges is a significant and important portion of a judge's compensation, |
have provided a separate analysis including these benefits as a part of the judge’s
compensation. In most cases, self-employed lawyers would have to use a portion of
their income to fund for their retirement or potential disability. Thus to make the
comparison more equitable between self-employed lawyers and judges, the judicial
annuity scheme’s retirement and disability benefits should be included as part of the
judicial compensation.
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Report on the Earnings of Self-Empioyed Lawyers

Analysis

The analysis of the data is based on the percentile net income information for the 2006
o 2010 taxation years provided by CRA.

The range of income information for the years 2006 to 2010 is presented in the table
below:

Lowest and Highest Net Income Percentiles

Fifth Percentile 95" Percentile
Year income Income
2006 $11,355 $691,489
2007 $11,282 $761,582
2008 $10,891 $755,476
2009 $11,321 $755,619
2010 $12,007 $771,654

The shape of the distribution of net incomes over the whole group is markedly skewed to
the right, as the following chart demonstrates in terms of the sharp rise in the net income
for each percentile.

Percentile Analysis of Net Professional Income
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£600,000

$£500,000
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B 006
22007
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et Professional Income

100,000
$ﬂxﬂ;ﬁ5:

G
75
]
85
&0
&5

Percentile

As the data is markedly skewed, an appropriate representation of the net incomes can
be obtained by examining the median net income. The median is the middle point of the
data. That is, half the data is larger than this amount and half the data is smaller than
this amount. It is not impacted by the extreme values at either end of the tails.
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Report on the Earnings of Self-Employed Lawyers

Median Net Income - 2006 to 2010 Taxation Years

Year Net Professional Income
2006 $115,961
2007 $121,884
2008 $125,120
2009 $125,588
2010 $131,603

It Is a common practice in the compensation industry {o target the 50" percentile as a
benchmark in recruiting suitable individuals. However, it is reasonable to assume that
judges’ salaries should not be based on the median but rather the 65" percentile or the
75" percentile. It is a best practice in compensation studies to use the 65" percentile or
75" percentile as benchmarks in ensuring the recruitment and retention of exceptional
individuals.

These statistics would provide a better representation of the most likely comparator
group for judges. That is, those in the top third or quarter of the legal profession,
assuming that incomes are a proxy for talent. The particular percentile used depends on
supply / demand issues, economic conditions and the employer's ability to attract
individuals.

65" Percentile and 75" Percentile Net Professional Income

Year 65" Percentile 75" Percentile
2006 $177,137 $242,008
2007 $188,204 $257,762
2008 $193,401 $264,550
2009 $196,790 $266,210
2010 $204,159 $278,526

The 65™ percentile would be used in most cases in attracting exceptional individuals.
Whereas, the 75" percentile would be used when trying to attract truly exceptional
individuals.

A further refinement can be made by examining the income of self-employed lawyers by
age bands. Data was provided for lawyers in the following age bands:

+ underage 44

* age 44 to under age 48,
« age 48 to under age 52;
* age 52 to under age 56;
« age 56 to under age 60;

+ age 60 to under age 64; and
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* older than age 64.

As judges are appointed to the bench at various ages, it would be appropriate to factor

this into determining the income.

The approach | have used is to weight the income from the age bands by the proportion
of judges that were appointed from that age band and then arrive at a single age-

weighted income.

Information was obtained from the Department of Justice on the ages of appointment of
federal judges. The information was for judges appointed to the bench from January 1,
1997 to March 31, 2011. This information Is outlined in Appendix C.

Summarizing the Information:

Age at Appointment Appointments
Under 44 39
44 to under 48 154
48 to under 52 179
52 to under 56 186
56 to under 60 126
60 to under 64 50
64 and over "
Total 749

Percentage

5.2%
20.7%
24.0%
25.0%
16.9%

6.7%

1.5%

100%

Therefore to obtain a weighted average for the income of all lawyers, the following

formula was used:

INCOM@al jawyers = 5.2% X INCOMEunger 44 + 20.7% x incomess4r + 24.0% X iNCOME4g.51

+ 25.0% x incomese.ss + 16.9% x incomesgss + 6.7% X InComespss

+ 1.5% INCOMEg4 and over

The results for the 65" percentile and 75" percentile are outlined below.

65" Percentile Age-Weighted 2010 Income

Age Weight 65" Percentile Income  Age-Weighted
Under 44 5.2% $217,761 $11,400
44 to under 48 20.7% $237,941 $49,185
48 to under 52 24.0% $232,366 $55,830
52 to under 56 25.0% $224,524 $56,056
56 to under 60 16.9% $192,377 $32,536
60 to under 64 6.7% $168,422 $11,303
64 and over 1.5% $148,300 $2,190
Age-Weighted 65" Percentile 2010 Income $218,500
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75" Percentile Age-Weighted 2010 Income

Age Weight 75" Percentile Income  Age-Weighted
Under 44 5.2% $280,003 $14,658

44 to under 48 20.7% $331,799 $68.587

48 to under 52 24.0% $322,087 $77,387

52 to under 56 25.0% $322,894 $80,615

56 to under 60 16.9% $274,245 $46,382

60 to under 64 6.7% $235,071 $15,777

64 and over 1.5% $167.365 $2.914
Age-Weighted 75" Percentile 2010 Income $306,320

The 65" percentile income increases by 7.0% when an age-weighted income is used
and the 75™ percentile income increases by 10.0% when an age-weighted basis is used.

Salary Exclusion Impact

Previous Commissions have been presented with income information that had a salary
exclusion applied (a $60,000 salary exclusion was applied for both the 2003 and 2007
Commissions). The use of a salary exclusion is not a common practice in benchmarking
salaries for comparative purposes. [t is an unusual approach that distorts the results of
the salary information. As incomes below $60,000 are excluded, the range of incomes
are compressed, resulting in higher percentile values than if no salary exclusion was
applied,

The impact of using a salary exclusion is presented below with the corresponding
percentile results if no salary exclusion was applied.

Number of Self-Employed Lawyers With and Without Salary Exclusion

Without Salary With Salary Percentage
Year Exclusion Exclusion Difference
2006 23,530 16,860 28%
2007 23,100 16,790 27%
2008 22,510 16,510 27%
2009 21,630 15,870 27%
2010 21,120 15,850 26%

65" Percentile Net Income With $60,000 Salary Exclusion

65™ Non-Exclusion Approximate
Year Percentile Percentile* Non-Exclusion Percentile*
2006 $241,426 70" to 75" 74%
2007 $254,164 70" to 75M 74"
2008 $257,729 70" to 75" 74"
2009 $260,823 70" to 75 740
2010 $269,603 70" to 75" 73"

*Non-age weighted percentile
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75" Percentile Net Income With $60,000 Salary Exclusion

750 Non-Exclusion Approximate
Year Percentile Percentife* Non-Exclusion Percentile®
2006 $317,019 80™ to 85" gond
2007 $334,557 80" to 85 81
2008 $338,278 . 80" to 85" 81°
2009 $344,324 80" to 85" 81
2010 $356,169 80" to 85" 81°

*Non-age welghted percentile

It is not a normal practice to use salary exclusion for compensation benchmark
purposes. The percentile information is distorted by the compression of data. The 65"
percentile with salary exclusion is actually the 70" to 75 percentile without salary
exclusion. Likewise, the 75" percentile with salary exciusion result is actually at the 80
to 85" percentile without salary exclusion.

A more standard approach is to use a fair pércentile benchmark without salary
exclusion.
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Major Metropolitan Centers

The above was an analysis of the income of self-employed lawyers over the entire
country. However, we should also examine the distribution of such incomes in the major
metropolitan centers (“CMA’S") in Canada to determine whether there are any centers

where the net income is significantly different from the national number.

| have analyzed the incomes of self-employed lawyers for the major metropolitan centers
in Canada and have outlined the 65" percentile and 75" percentile incomes. The results

are presented below

65" Percentile Income for Major Metropolitan Centers

Metropolitan Area Income
Calgary $276,268
Edmonton $223,978
Hamilton $201,737
London $201,042
Montreal $191,026
Ottawa / Gatineau $208,640
Quebec City $159,355
Toronto $334,234
Vancouver $215,716
Winnipeg $143,466
All 10 CMA'S $242,500
All other regions $136,619
All Canada $204,159

% Difference from Canada

35%
10%
(1)%
2)%
(6Y%

2%

(22)%

64%
6%
(30)%

18%
(33%)
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75" Percentile Income for Major Metropolitan Centers

Metropolifan Area Income % Difference from Canada
Calgary $385,772 39%
Edmonton $280,760 1%
Hamilton $249,196 (11)%
London $255,303 (8)%
Montreal $262,818 (6)%
Ottawa / Gatineau $276,976 (1Y%
Quebec City $204,830 (26)%
Toronto $455,008 63%
Vancouver $299,074 7%
Winnipeg $193,303 (31)%
All 10 CMA'S $337,761 21%
All other regions $170,857 {39%)
All Canada $278,526

A comparison of the major metropolitan centers indicates that the 85" percentile figures
for Calgary Edmonton, Ottawa / Gatineau, Toronto and Vancouver are higher than the
national number and 75" percentile figures for Calgary, Edmonton, Toronto and
Vancouver are higher than the national number.
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Judicial Annuity Scheme

The final part of my analysis is the impact of the judicial annuity on the judge’s total
compensation in comparison with the income of a self-employed lawyer. The judicial
annuity is an important benefit available to judges. The magnitude of this benefit should
not be ovetlooked when comparing judicial compensation with that of self-employed
lawyers. In all likelihood, self-employed lawyers would have to save for their own
retirement.

The judicial annuity scheme as it currently exists has the following provisions:

* an annuity of 2/3 of final year earnings is provided at retirement;

* ajudge is eligible to retire with a fult annuity when:

- they have served at least 15 years and their combined age and service is at least
80;

- they have aitained age 75 and have at least 10 years of service;

~ they are a judge of the Supreme Court of Canada with at least 10 years of
service; or

- they become disabled

+ if the judge is not eligible for a full annuity, the annuity is reduced as follows:

- if the judge has less than 10 years of service and is 75, the annuity is reduced by
1/10 for each year of service below 10 years;

- if the judge has less than 80 points (age plus service) and is retiring prior to age
75, a pro-rated annuity is provided with an additional reduction if the annuity is
commencing prior to age 60 of 5% per year for each year prior to age 60.

« the annuity is payable for the life of the judge and if the judge has a spouse or
common-law partner 50% of the annuity will be paid to the spouse or common-law
partner for their lifetime on the death of the judge;

« the annuity is indexed at 100% of the increase in CPI; and

« judges contribute 7% of earnings each year towards the plan. The contributions drop
to 1% of earnings when a judge is eligible for an unreduced annuity.

A detailed summary of the judicial annuity scheme is outlined in Appendix A.

Retirement Benefit

In order to compare the incomes of self-employed lawyers and judges, the value of the
judicial annuity should he included as part of the overall compensation package of
judges. One method to accomplish this is to determine the value of the judicial annuity
as a percent of the judge’s income and then gross-up the judicial income by that amount.

This method would represent the annual cost of providing the judicial annuity retirement
benefit during a judge’s appointment to the bench.

In particular, | calculated the value of the judicial annuity at appointment ages from 40 to
65, in 5-year increments. From this value, the impact of the judge’s contributions was
removed to reflect the portion that is not funded by the judge’s own contributions. This
value was then stated as a level percent of a judge’s career income to refiect the
average annual benefit.
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it is important that the value not include the impact of the judge’s contributions. This is a
more representative value of the “additional benefit” judges receive from participating in
the judicial annuity scheme. Likewise, self-employed lawyers would be able to deduct
contributions to their personal RRSP's from income. Thus it is reasonable to exclude the
judge’s own contributions to the judicial annuity scheme from the pension value.

The method and assumptions used in determining the value of the judicial annuity are
outlined in Appendix B.

The value of the judicial annuity as a leve! percent of a judge’s career income is ouilined
below.

Value of Judicial Annuity - Pension Value

Appointment Age to Bench Pension Value
Under 44 19.6%
44 to under 48 21.2%
48 to under 52 25.0%
52 to under 58 27.3%
56 to under 60 31.6%
60 to under 64 41.3%
64 and over 55.0%

To determine a single pension value applicable to all judges, | have calculated an age-
weighted pension value. The age of appointment information was obtained from the
Department of Justice, previously used in determining the age-weighted net income
percentile value. Each pension value determined above was weighted by the proportion
of judges who were appointed from that age band.

Therefore to obtain a weighted average of the pension value, the following formula was
used:

Pension Value = 5.2% x pension value yngeras T 20.7% X pension vaiue 4447
+ 24.0% x pension valuess s + 25.0% x pension valuesa.ss
+ 16.9% x pension valuess.se + 6.7% X pension value g3
+ 1.5% x pension valuegs and over

The result of the pension value is outlined below.
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Weighted Average Value of Judicial Annuity Based on Age at Appointment

Appointment Percentage Pension Welighted Average

Age to Bench Appointment Value Pension Value

Under 44 5.2% 19.6% 1.0%

44 to under 48 20.7% 21.2% 4.4%

48 to under 52 24.0% 25.0% 6.0%

52 to under 56 25.0% 27.3% 6.8%

56 to under 60 16.9% 31.6% 5.3%

60 to under 64 6.7% 41.3% 2.8%

64 and over 1.5% 55.0% 0.8%
Weighted Average 27.2%

Taking a weighted average of the pension value based on a judge's appoiniment age
results in a pension value of 27.2%. This represents the cost to a private sector firm of
providing a retirement benefit comparable to the judicial annuity.

Disability Benefit

The judicial annuity scheme also provides a disability benefit. The disability benefit is
comprised of an annuity of 2/3 of a judge’s annual earnings just prior 1o disability for the
life of the judge. 1| have determined the value of the disability benefit, excluding the value
of the retirement pension, which was calculated above.

The value would represent the annual cost for funding a disability benefit upon a judge’s
potential disability. That is, the cost of self-funding for providing this provision as part of
the judicial annuity scheme.

The value of the disability benefit provision was calculated in 5-year increments, at
appointment ages from 40 to 65. From this value, the impact of the judge’s contributions
was removed to reflect the portion that is not funded by the judge’s own contributions.
This value was then stated as a level percent of a judge’s career income to reflect the
average annual benefit.

It is important that the value not include the impact of the judge’s contributions or the
value of the retirement benefit. This is a more representative value of the “additional
benefit” judges receive from having a disability benefit in the judicial annuity scheme.

The method and assumptions used in determining the value of the disability provision
are outlined in Appendix B.

Page 13



Report on the Earnings of Self-Employed Lawyers

The value of the disability benefit as a level percent of a judge's caresr income is
outlined below.

Value of Disability Benefit

Appointment Age to Bench Disability Value
Under 44 5.5%
44 to under 48 6.3%
48 to under 52 8.1%
52 to under 56 ‘ 10.3%
56 to under 60 13.1%
60 to under 64 16.5%
64 and over 18.3%

To determine a single disahility value applicable to all judges, | have calculated an age-
weighted disability value. Each disability benefit value determined above was weighted
by the proportion of judges who were appointed from that age band.

Therefore to obtain a weighted average of the disability value, the following formula was
Disability Value = 5.2% x disability value ynaer s¢ + 20.7% X disability value 4447

+ 24.0% x disability valuesgs: + 25.0% x disability valuess.ss

+ 16.9% x disability valuessse + 6.7% X disability value gg.3

+ 1.5% x disability valu€gs and over

The result of the disability value is outlined below.

Weighted Average Value of the Disability Benefit Based on Age at Appointment

Appointment Percentage Disability Weighted Average

Age to Bench Appointment Value Disability Value

Under 44 5.2% 5.5% 0.3%

44 to under 48 20.7% 6.3% 1.3%

48 to under 52 24.0% 8.1% 1.9%

52 to under 56 25.0% 10.3% 2.6%

56 to under 60 16.9% 13.1% 2.2%

60 to under 64 6.7% 16.5% 1.1%

64 and over 1.5% 18.3% 0.3%
Weighted Average 9.7%

Taking a weighted average of the disability value based on a judge’s appointment age
results in a disability value of 9.7%. This represents the cost to a private sector firm of
self-funding a disability benefit comparable to the judicial annuity.

Grossed-up Income with Judicial Annuity Scheme

Federally appointed judges received an income of $271,400 per annum in 2010/2011.
Taking into account the value of the retirement benefit and the disability benefit and
grossing up the income to include this value increases judicial compensation to
$371,547 per annum {$271,400 x (1 + 0.272 + 0.097)).
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Percentile Ranking of Judicial Compensation

By combining the above analysis, | have determined the percentile ranking of the judicial
salary both including and excluding the gross-up for the annuity scheme in relation to
that of self-employed lawyers for each major urban center. That is, using the judges’
2010/2011 salary of $271,400 per annum and incorporating the gross-up for the judicial
annuity scheme (retirement benefit and disability benefit) by increasing the salary to
$371,547.

The following would be the percentile ranking of the corresponding salaries:

Percentile Rankings of Judicial Compensation

Percentile Ranking* Percentile Ranking*
Metropolitan Area  (excluding Judicial Annuity) {including Judicial Annuity)

Calgary 60" to 65" 70" to 75"
Edmonton 70" to 75" 85" to 9ot
Hamilton 75" to 8o 85" to 90"
London 75" to 80" 80" to 85M
Montreal 75" to 80" 85" to 90
Ottawa / Gatineau 70" to 757 80" to 85"
Quebec 85" to 9o 90" to 95™
Toronto 55M to 60 65" to 701
Vancouver 70" to 751 80" to 85"
Winnipeg 85" to 90" 90" to 95"
All Canada 70" to 75" 80" to 85"

*Percentile ranking with no salary exclusion

The judicial salary of $271,400 per annum would place it in the 70" to 75" percentile
nationally and the judicial salary would be In at least the 70" percentile in all major urban
centers in Canada, except for Calgary (60" to 65" and Toronto (55" to 60™). 73% of
self-employed lawyers would have a net income lower than the judicial salary.

When the value of the judicial annuity is included as part of the judicial compensation the
percentile ranking increases to over the 80" percentile, nationally and for all major urban
centers except for Calgary and Toronto. 82% of self-employed lawyers would have a
net income lower than the judicial salary including the judicial annuity.
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Other Compensation Issues

One final aspect that should be considered when a comparison of compensation is done
between self-employed lawyers and judges is the generous benefits package in addition
to the judicial annuity that is provided to judges. I[n particular, the judges have:

an extensive group benefits plan which includes:

basic life insurance, supplementary life insurance, post-retirement life
insurance and dependents’ life insurance;

accidental death and dismemberment insurance;
a health care plan;

a dental service plan

Most self-employed lawyers would have to provide for their own individual
extended health/dental benefits; and

the option to elect supernumerary status. Supernumerary judges are judges who
are eligible to retire with a full annuity (have at least 15 years of service and
whose combined age and number of years in judicial office is not less than 80 or
who have attained the age of 70 and have at least 10 years of judicial service)
and have elected supernumerary office, which permits them to work a reduced
workload (commonly understood to be around 50%) for a full salary.
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Appendix A
Summary of the Plan Provisions of the Judicial Annuity Scheme

Retirement Age 75 (70 for certain judges appointed prior to March 1, 1987);
or
Age plus years of service of at least 80 years (minimum 15 years
of service); ot
10 or more years of service, if a judge of the Supreme Court of
Canada

Retirement Pension 66 2/3% of salary at the time of retirement. If less than 10 years
of service, the pension is reduced by 1/10 for each year of
service below 10 years.

Early Retirement Age 55 with 10 years of service,

Early Retirement Reduction 5% per year that the pension commences before age 60

Normal Form of Pension Conjugal relationship: Joint life and 50% survivor pension.
otherwise: Lifetime pension with no guarantee.

Cost-of-Living Adjustments  100% of the Consumer Price Index

Death Before Retirement A lump sum equal to one-sixth of salary is paid to the surviving
spouse or common-law partner or to the estate if there Is no
survivor,

Gonjugal relationship: A pensionis péyable to the surviving
spouse or common-law partner equal to one-third of the annual
salary of the judge.

Dependents: A pension is payable to each surviving dependent
equal to 20% of the surviving spouse's or common-law’s
pension, with a reduction if there are more than four dependent
children. The pension for a surviving dependent is doubled if
that child Is an crphan.

Termination prior to retirementRefund of contributions, with interest.
Disability immediate unreduced penslon.

Employee Contributions For judges appointed before February 17, 1975: 1.5% of salary.
For judges appointed after February 16, 1975: 1% of salary to
the Supplementary Retirement Benefits Account plus 6% of
salary to the Consolidated Revenue Fund if the judge is not
eligible for an unreduced pension.

Contributions cease when a judge elects supetnumerary stafus
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Appendix B

Assumption and Methods Employed in Determining Judicial Annuity Scheme —

Retirement Benefit and Disability Benefit

Actuarial interest rate
assumptions

Rate of future increase in income
Consumer Price index increase
Post-retirement pension indexing

Termination of employment or
death prior to retirement

Incidence of disability

Retirement age

Mortality after retirement

Disability mortality

Relationship status at retirament

Actuarial valuation method

5.75% per year

3.0% per vear

2% per year

100% of increase in Consumer Price Index
il

Rates specifed in the actuarial report on the
Pension Plan for Federally Appointed
Judges as at 31 March 2010 prepared by
the Oifice of the Chief Actuary of the Office
of the Superintendent of Financial
Institutions (unisex 67% male, 33% female)

Retirement rates specifed in the actuarial
report on the Pension Plan for Federally
Appointed Judges as at 31 March 2010
prepared by the Office of the Chief Actuary
of the Office of the Superintendent of
Financial Institutions

UP1994 mortality table projected to 2020
{unisex 67% male, 33% female)

mortality after retirement multiplied by
factors as outlined in the actuarial report on
the Pension Plan for Federally Appointed
Judges as at 31 March 2010 prepared by
the Office of the Chief Actuary of the Office
of the Superintendent of Financial
Institutions

conjugal relationship, with spouse of
opposite gender and same age as the
member

Projected Benefit

Page 18



Report on the Earnings of Self-Employed Lawyers

Appendix C

Judicial Ages at Appointment from January 1, 1997 to March 31, 2011

Appointment Age

40 and under

Gender of Judicial Appointments from January 1, 1997 to March 31, 2011

Gender
Female
Male

41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68

Number

4
8
8

19

26

43

39

46

47

38

46

48

43

49

54

40

35

40

28

23

15

19
7

ONOO RO

745

Number

246

499
745
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Appendix D

Self-Employed Lawyer Income Data

Percentile Analysis of Net Professional Income

Percentile 2006 2007 2008 2009 2010
0 <$0 <$0 <$0 <$0 <$0
5 $11,355 $11,282 $10,891 $11,321 $12,007
10 $21,794 $22,231 $22,018 $22,307 $23,786
15 $32,214 $32,723 $32,880 $33,167 $35,377
20 $41,980 $43,334 $43,973 $44,532 $46,308

25 $52,581 $54,893 $55,562 $56,011 $57,770
30 $63,429 $66,147 $68,000 $68,191 $70,608
35 $75,089 $78,566 $80,370 $80,656 $83,537
40 $87,727 $91,846 $93,481 $94,183 $97,317
45 $100,943 $106,374 | $108,181| $108,446| $112,770
50 $115,961 $121,884 | $125,120| $125,588 | $131,603
55 $133,916 $140,594 | $144,840 | $145517 | $153,373
60 $153,572 $162,308 | $165,843 | $168,096| $176,278
65 $177,137 $188,204 | $193,401| $196,790| $204,159
70 $206,092 $219,694 | $225,377 | $226,512| $236,213
75 $242,006 $257,762 | $264,550 | $266,210| $278,526
80 $289,000 $309,036 | $316,196 | $323,933 | $338,059
85 $357,438 $388,193 | $390,634 | $399,841 | $411,533
90 $468,307 $509,441 | $512,768 | $517,410| $539,417
95 $691,489 $761,582 | $755,476| $755619| $771,654
100 >$1M >$1M >$1M >$1M >$1M
Number 23,530 23,100 22,510 21,630 21,120
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2010 Net Income Percentiles - By Age Bands

44 to 48 to 52 to 56 to 60 to 64 and
Percentile Under 44 Under 48 Under 52 Under 56 Under 60 Under 64 over
10 $27,632 $286,763 $27,452 $25,366 $21,086 $20,059 $20,153
20 $52,989 $52,606 $51,725 $49,680 $45,406 $39,765 $35,926
30 $80,344 $79,199 $77,501 $76,856 $68,158 $60,684 $51,857
40 $113,231 $112,062 $104,700 $103,846 $93,115 $84,730 $72,823
50 $153,847 $155,741 $145,287 $140,423 $122,868 $111,160 $96,324
60 $192,507 $207,712 $199,944 $189,681 $165,822 $145,961 $126,459
70 $245,394 $273,187 $267,126 $265,764 $228,077 $197,673 $169,322
80 $323,942 $380,568 $383,271 $390,535 $346,898 $282,599 $241,487
20 $458,450 $594,329 $616,704 $659,667 $613,510 $495,964 $389,763
100 $3,142,413 | $3,367,690 | $2,506,094 | $4,263,588 | $4,136,680 | $6,663,873 | $8,072,545
65th $217,761 $237,941 $232,366 $224,524 $192,377 $168,422 $148,300
Percentile
75th $280,003 $331,799 $322,087 $322.804 $274,245 $235,071 $197,365
Percentile
Percentile Analysis of Net Professional Income - $60,000 Salary Exclusion
Percentile 2006 2007 20038 2009 2010
H $60,000 $60,000 $60,000 $60,000 $60,000
5 $67,704 $68,204 $68,774 $68,230 $69,653
10 $76,493 $77,294 $77,845 $78,043 $79,204
15 $85,302 $87,259 $87,079 $87,203 $80,187
20 $94,627 $97,309 $97,668 $97,769 $99,585
25 $104,445 $107,714 $108,219 $108,392 $110,671
30 $115,454 $118,792 $120,039 $120,482 $123,926
35 $128,125 $131,893 $133,711 $134,571 $139,384
40 $141,313 $146,368 $149,118 $149,757 $155,600
45 $156,156 $162,463 $164,233 $166,579 $172,477
50 $172,772 $180,875 $183,935 $186,380 $101,358
55 $192,668 $201,326 $205,307 $208,639 $214,529
60 $216,015 $226,085 $229,952 $231,148 $239,031
65 $241,426 $254,164 $257,729 $260,823 $269,603
70 $273,749 $289,962 $2903,718 $2988,715 $309,094
75 $317,019 $334,557 $338,278 $344,324 $356,169
80 $369,816 $397,279 $398,351 $406,338 $414,620
85 $447,847 $484,743 $483,245 $488,589 $506,807
a0 $574,635 $622,329 $612,762 $620,988 $634,581
95 $802,060 $881,777 $876,543 $869,897 $897,323
100 >$1M >$1M >$1M >$1M >$1M
Number 16,860 16,790 16,510 15,870 15,650
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2010 Percentile Analysts of Total Net Income - CMA's

OTIAWA. | GUEBEC Al10 | All Qther

Parcentile| CALGARY | EDMONTON | HAMILTON | LONDON MONTREAL | GATINEAU| CITY |TORONTO [VANCOUVER |WINNIPEG| CMA's | Regions
[ $11.000 $16,992 $17,645 §i7,541 $7.675 $15,843 $10,379 §16.907 $11,575 £10,009 12,177 $11.883

10 $24,000 $36.588 $32.251 $32,629 $14,526 $31,685 $19,086 $32,546 $25,000 $26,286 $23,928 $23.461
15 $35,008 $55,667 $43,738 $48.7814 $20,758 $44.262 527,196 $47,512 $37,500 $36,310 $36,355 £32,288
20 $49,643 $73,266 §55,209 $50,538 $28,106 $54,992 $37,503 $64,183 50,000 $48,359 $48,850 $41,565
25 $64,168 $91,148 $74.493 $72,782 $36,376 $68,409 $50,622 $79,580 $60,313 $585,382 $61,389 $50.470
30 $79,508 £101,853 §87.008 $86.765 $45,166 s78.387 $58,702 $97,278 $71,008 $66,788 $76,217 $58,708
a5 $93,308 $114,320 $96.774] $103,215 $56,933 $92,117 $69,936 516,523 $88,246 $74,874 $92,011 $69,830

40 §110,773 125,951 $133,632] $117,100 $69,532 $109,695 %79.450 $141,053 $101,408 $84,171 $108,624 $78.521
45 $134,705 $142,849 $131,794] 4128685 $88,388 $127.034 592,092 £168,271 $120.318 §81,6520 $129,112 $66,643
&0 $i74,870 $164,571 $143,485) $145874 $103,803 2145674 $107.624| $202,584 $144,538 $100,027 $153,700 $98,538
55 $206,250 $178,539 $159,583; $162,251 5128013 $160,823| $126,598| $238,507 $166,110 $111,798 $179,344| $108395
60 $240,974 $202,279 170,770 $179.932 $157,887 $186,860| $146,185| 5281452 $187.933 $126,053 $200,583| $121.458
85 $276.268 $223,978 $201,737| $201,042 $191,026 $208,640| $159,355| 5§334,234 $215,716 $143,466 $242,500| $136619
10 $340,407 S247 AT $224691) $219,088 $224,226 $239,538| &179,078| §3845,642 $261,000 $163,013 $283,636| $153,342
75 $385,772. $280,780 $249,196| $255,303 $262,818 85276976] %$204,830] $455008 $280,074 $193,303 $337,761| $170.357
80 $445,783 $306,923 $202,207) $292,995 $308,597 $334,665] $221,812| 55434588 §345.274 $216,545 $398,352| $189.319
a5 $545,917 $386,754|  $325273] $375816 $370,278]  $386,345] $252,099] 9655950 $406,476]  $237,026] $489,678] 3219,782
a0 $699,495 $421,662 $376,566| $490,189 $482,102! $464,706] $313,813| $828,018 $864,011 $284,543 $520,8568] $261.487
85 $907.687 $459,164 $604,864] $616,697 $868,17% $607,409] $402,151] $1,161,176 $659,260 $377,275; $883,143| $344,329
1060 $1,965,134 SB67.9421 §1.270,245] $4,136,680 $2,047,637] §1,779.077] $1.576,680{ $6,663.873 $3,697,863] $1,018,003| $6,663,873] 58,072,545
Number 703 507 418 425 3.3 1,018 619 6,735 1,566 498 15,778 5,331
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