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A. Overview 

1. The Government requests that the 2015-16 Quadrennial Commission undertake a study of 

the pre-appointment income of sitting judges appointed by the Federal Government 

between 2004 and 2014. The resulting data would be relevant to and highly probative of a 

central question before the Commission; namely, whether the judicial salary is adequate to 

attract outstanding candidates to the judiciary. The study would also be responsive to 

specific requests for data made by both the 2003 and 2007 Commissions.  

2. The Commission should have regard to all available evidence to inform its inquiry into the 

adequacy of judicial salaries. Current sources of information are either inadequate, 

unavailable or indirect. A pre-appointment income study would supplement the evidentiary 

landscape and provide information related to the income levels of those actually appointed 

to the bench from both the private and public sectors. In addition, it may assist the 

Commission in considering what other aspects of judicial remuneration are attractive, 

including whether salary is the only or even the main factor motivating outstanding 

candidates to apply for judicial office.      

3. The Government proposes an arms-length process whereby the Commission would request 

data from the Canada Revenue Agency (CRA) in relation to the pre-appointment income 

of judges appointed to the bench over the past decade. The Commission would oversee the 

production of the study and the principal parties would be provided with the opportunity 

to comment on the design and execution of the study, including the proposed data 

collection and the methodology to be applied by the CRA. 
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4. Privacy concerns are fully answered by the robust statutory framework and responsibilities 

applicable to the CRA. As required by law, the CRA could only release anonymized data 

that will not identify the individuals whose information forms the basis for the study.  

B. The Commission’s Mandate 

5. The Commission is mandated by the Judges Act to inquire into the adequacy of judicial 

salaries.1 As part of that inquiry, the Commission is required to consider “the need to attract 

outstanding candidates to the judiciary”.2 Successive Commissions have therefore 

considered what judicial salary is adequate to attract individuals of outstanding character 

and ability to the bench. The proposed pre-appointment income study is directly relevant 

to and probative of this criterion. 

C. Relevance and Probative Value of Pre-Appointment Income Data 

6. There is no question that the Canadian judiciary is composed of individuals of outstanding 

character and ability. They are precisely the type of individual that we must continue to 

attract to the bench.  

7. In the Government’s view, understanding the distribution of incomes of judicial appointees 

would go some way towards illuminating the role that compensation level actually plays 

in attracting candidates. Undoubtedly a myriad of competing considerations factor into 

deciding whether to apply for judicial appointment. These may include: How would their 

life as a judge compare to life as a lawyer? Will they enjoy the lifestyle and work? How 

will their lifestyle change? How will it affect their future and their dependents?   

1 Judges Act, RSC 1985 c J-1, s 26(1), Tab 1  
2 Ibid, s 26(1.1), Tab 1 
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8. Financial considerations, including how a judicial salary compares to their current salary, 

must understandably factor into the equation. Accordingly, judges’ income levels 

immediately prior to being appointed is both relevant to and highly probative of whether 

judicial salaries are in fact adequate to continue to attract outstanding individuals.  

1. Past Commissions Recognize Relevance of Pre-Appointment Income Data  

9. Albeit coming at it from different perspectives, both the 2003 and 2007 Commissions 

recognized the relevance of the analysis of data related to pre-appointment incomes in 

assessing the adequacy of present judicial salaries.              

10. In suggesting improvements for future processes, the 2003 McLennan Commission 

specifically recommended that evidence related to the income levels of those appointed to 

the judiciary be sought: 

This information base is particularly important with respect to the income of self-
employed lawyers and could be expanded to get some appreciation as to the 
incomes of those lawyers who are appointed to the judiciary. 

There are many ways this could be done: …statistical evidence could be gathered 
over time from those who are appointed to the Bench in a way that would preserve 
their anonymity and privacy…3 [emphasis added] 

11. In 2007, further to this recommendation, the Government requisitioned and submitted a 

pre-appointment income study to the Block Commission.  

12. The Block Commission did not question or dispute the relevance of pre-appointment 

income data, but found that the Government’s study was not “particularly useful”.4 Instead, 

the Commission expressed a preference for another type of study – one that examined 

3 Judicial Compensation and Benefits Commission Report, May 31, 2004 (McLennan Commission 
Report), p 92, online: http://www.quadcom.gc.ca/archives/2003/rpt/report.20040531.html, Tab 2 
4 Judicial Compensation and Benefits Commission Report, May 30, 2008 (Block Commission Report), 
para 89, p 29, online: http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf, Tab 3 

                                                           

http://www.quadcom.gc.ca/archives/2003/rpt/report.20040531.html
http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf
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“whether judicial salaries were deterring outstanding private sector candidates who are in 

the high income brackets of private practice from applying for judicial appointment”.5  

13. Mindful, however, of the “difficulties inherent in the design and implementation”6 of the 

survey it suggested, the Block Commission offered an alternative way of obtaining the 

same information - “through an analysis of whether the number of high-earning appointees 

to the Bench is increasing or decreasing over time”.7 Such an analysis, however, can only 

be done by undertaking a pre-appointment income study that examines the distributions of 

income levels over time.   

14. A pre-appointment income study would therefore provide evidence that the 2003 and 2007 

Commissions found was lacking.  

15. Responsive to the 2003 Commission recommendation, a pre-appointment income study 

would provide evidence regarding pre-appointment income levels for all judges in the last 

decade. Such a study would provide the Commission with relevant and probative evidence 

as it would actually establish what judges earned immediately prior to their appointment to 

the bench. In that respect, the Commission would not be left to make assumptions about 

the income levels of the pools from which judges are drawn.    

16. A pre-appointment income study undertaken during this process could also yield the 

information deemed useful by the 2007 Commission about whether the number of judges 

who were in the higher income brackets of private practice before appointment has been 

5 Ibid, para 90, p 29, online: http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf, Tab 3 
6 Ibid, online: http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf, Tab 3 
7 Ibid, online: http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf, Tab 3 

                                                           

http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf
http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf
http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf
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increasing or decreasing over time. As the Block Commission itself acknowledged, 

however, “the issue is not how to attract the highest earners; the issue is how to attract 

outstanding candidates”.8 With that caveat, an examination of the trends in pre-

appointment incomes over time may nonetheless still provide relevant information for this 

Commission’s process.  

2. Gaps in Data that is Currently Made Available to the Commission  

17. Based on the gaps and inherent limitations of the data presented to past Commissions, 

other evidence is required in order to provide the Commission with a more complete 

picture of judicial compensation and the role it may play in attracting outstanding 

candidates for judicial appointment.     

18. As explained below, the CRA private sector data only provides information about self-

employed private sector lawyers who earn professional income. Accordingly, tens of 

thousands of lawyers from both the public and private sectors are not represented in the 

CRA data set. The proposed pre-appointment income study would bypass the limitations 

inherent in representative samples by providing the actual data that the proxy could only 

roughly approximate. 

19. By contrast, all judicial appointees, including those who were appointed from the public 

sector, would be captured by the pre-appointment income study. 

 

 

8 Ibid, para 116, p 37, online: http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf, Tab 3 
                                                           

http://www.quadcom.gc.ca/Media/Pdf/2007/RapportFinalEn.pdf
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(a) Limitations of the CRA Private Sector Data 

20. Successive Commissions have considered evidence regarding the remuneration of private 

sector lawyers in assessing the adequacy of judicial salaries. In the first three processes, 

the principal parties presented evidence from different sources and disagreed about their 

respective reliability. 

21. However, during the last Commission process and during the present process, the principal 

parties have collaborated and worked with the CRA for the purposes of jointly submitting 

a data set compiled by the CRA (the CRA private sector data). This data provides income 

information for self-employed lawyers who declared professional income when filing their 

income taxes. This collaboration has successfully minimized concerns about the reliability 

of the data.  

22. That being said, there are limitations inherent in the data. More specifically, the CRA 

private sector data only provides information about those self-employed, private sector 

lawyers who earn professional income. It does not provide information about those private 

sector lawyers whose main source of income is employment income, such as non-equity 

law firm partners, law firm associates or those lawyers who operate as professional 

corporations.  

23. As a result, the data collected by the CRA does not capture multiple categories of 

individuals who are eligible for appointment (and are in fact appointed) to the bench. To 

illustrate these limitations, we refer exclusively to 2013 data. The same limitations exist, 

however, for each taxation year between 2011 and 2015.  
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24. According to statistics provided by the Federation of Law Societies of Canada, there were 

92,163 practicing lawyers in Canada in 2013.9  By contrast, the entire 2013 CRA private 

sector data set only captures 19,360 lawyers10 – 21% of the total number of lawyers 

practicing that year. The reason for the limitation is as follows: the CRA can only identify 

lawyers who declare “professional income” as self-employed lawyers.  

25. The exclusion of all lawyers operating as professional corporations is particularly 

concerning. As the chart below illustrates, in the past 5 years, an increasing proportion of 

lawyers are choosing to practice as professional corporations.11   

 

9 Federation of Law Societies of Canada, 2013 Statistical Report (FLS 2013 Statistics), “Membership”, 
online: http://docs.flsc.ca/STATS2013ReportFINAL.pdf, Tab 4 
10 Canada Revenue Agency, “2015 Quadrennial Judicial Compensation and Benefits Commission”, 
Statistical Tables Related to Self-Employed Lawyers for the 2013 Taxation Year, provided to the 
principal parties on October 1, 2015, Tab 5   
11 This chart is based on the statistics related to Professional Corporations as reported in the Federation of 
Law Societies of Canada’s 2008, 2009, 2010, 2011, 2012 and 2013 Statistical Reports, online: 
http://flsc.ca/resources/statistics/, Tab 6 

                                                           

http://docs.flsc.ca/STATS2013ReportFINAL.pdf
http://flsc.ca/resources/statistics/
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26. According to the Federation of Law Societies of Canada’s most recent statistics, 12,080 

Canadian lawyers operated as professional corporations in 2013.12 This amounts to 

approximately 13% of all practicing lawyers.  

27. Even amongst lawyers who declare professional income from the practice of law, the CRA 

private sector data set excludes individuals. Any lawyer who receives employment income 

in an amount that is greater than their professional income is excluded, thereby reducing 

the pool of lawyers even further. 

28. Finally, in the past processes, the principal parties have made submissions about how to 

interpret this indirect source of data, so that the Commission can infer the salary at which 

an outstanding candidate would be prepared to accept an appointment.  

29. The CRA private sector data is, at best, a rough proxy in that it only provides information 

related to income levels of a certain segment of private sector lawyers. The extent to 

which this segment represents actual judicial appointees is unknown and unknowable. 

This is precisely why additional sources of highly probative evidence, based on the actual 

experience of individuals accepting appointments, is important.  

(b) Reliable Public Sector Data Required 

30. While the majority of appointees continue to be drawn from private practice, a growing 

proportion derive from a wide range of pre-appointment positions and experience. 

Between 2011 and 2015, 36% of the 226 judicial appointees were from the public sector, 

which includes government, academia, legal aid clinics, in-house counsel for 

12 FLS 2013 Statistics, supra, “Law Firms”, online: http://docs.flsc.ca/STATS2013ReportFINAL.pdf, 
Tab 4 
 

                                                           

http://docs.flsc.ca/STATS2013ReportFINAL.pdf
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corporations or other organizations and provincial courts.13 As illustrated below, the 

number of judges appointed from the public sector increased significantly from 29% to 

36% since the last Quadrennial Commission process.14  

 

31. This group represents an increasingly important source of appointments, from a range of 

geographic and professional backgrounds, about which generalizations are difficult. No 

systematic reliable information is available in respect of the income of these groups either. 

As with information regarding lawyers in private practice, information on this group is 

limited and indirect. To date, Commissions have been left to make assumptions about the 

appropriate level of compensation necessary to attract this source of outstanding candidates 

to the bench.   

32. Failure to take into account probative information in relation to this group will continue 

the bias upon which is premised the assumption that only the highest income earners are 

“outstanding” candidates. This bias fails to take into account that outstanding individuals 

13 Based on data compiled from information provided by the Commissioner for Federal Judicial Affairs to 
the principal parties for 2011-2015, Tab 7 
14 This chart is based on data compiled from information provided by the Commissioner for Federal 
Judicial Affairs to the principal parties for 2011-15 Tab 7 and 2007-2011 Tab 8  
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may be attracted to judicial office for reasons other than salary and that outstanding 

individuals may come from other than private practice.   

3. Conclusion 

33. Based on the foregoing limitations in the available data, the Government proposes that the 

Commission undertake a pre-appointment income study in order to inform its inquiry into 

the adequacy of judicial salaries.  This would present a more complete and accurate picture 

rather than relying solely on the existing CRA private sector data which, despite the 

limitations discussed, remains relevant to the Commission’s inquiry.  

D. Outline of the Proposal and Protections Against Breaches of Privacy 

34. In the hopes of allaying understandable concerns regarding the privacy of current and 

former judges, the Government proposes an arms-length process whereby the Commission 

would request the data from the CRA and oversee the production of the study with the 

assistance of an expert. 

35. The privacy of the individuals whose taxpayer information would form the basis for the 

study would be protected by virtue of paragraph 241(4)(g) of the Income Tax Act. This 

provision permits CRA officials to compile and release taxpayer information in a form that 

“does not directly or indirectly reveal the identity of the taxpayer to whom the information 

relates”. 15  Before releasing the results of the study to the Commission, the data would be 

anonymized. If anonymization is not possible and there is a risk that an individual could 

be identifiable, the CRA will not release the data. 

15 Income Tax Act, RSC 1985, c 1 (5th Supp), s 241(4)(g), Tab 9 
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36. With respect to methodology, the Government suggests that the principal parties be 

provided with the opportunity to comment on the “design and execution” of the study, 

including the proposed data collection and the methodology to be applied by the CRA.   

37. Subject to the principal parties’ comments on methodology, the Government proposes that 

the study be designed as outlined in the attached “Pre-Appointment Income Study 

Methodology”.16  

38. To ensure reliability, it is proposed that the final results take into account the income of 

judges in the five years leading up to their appointment. The practice of law is susceptible 

to peaks and valleys based on business cycles, including when expenses are paid in relation 

to each tax year, and the broader economy. As a result, annual incomes can vary year to 

year. By examining a five-year window and creating an average, the proposed pre-

appointment income study would take into account these variations. This methodology 

would have an added benefit of further anonymizing the data thereby ensuring the privacy 

of the individual judges.  

39. The parties would not be given access to the data underlying the study. This restriction 

further protects the privacy of individuals whose information will be reviewed for the study 

and is required by paragraph 241(4)(g) of the Income Tax Act.  

40. Paragraph 241(4)(g) of the Income Tax Act was applied in an identical fashion to the private 

sector income data already collected by the CRA. 

  

16 Pre-Appointment Income Study Methodology prepared by David Murchie, Senior Policy Advisor, 
Judicial Affairs, Courts and Tribunal Policy, Department of Justice, Tab 10  
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E. The Inclusion of the Prothonotaries  

41. In light of their small number which makes it impossible to provide anonymity and 

sufficient privacy safeguards, the Government is not proposing that the pre-appointment 

income of prothonotaries be included in the study.  

F. The Commission’s Authority to Requisition and Conduct the Study 

42. The proposed pre-appointment income study fits squarely within the Commission’s 

mandate to inquire into the adequacy of the salaries and other amounts payable under the 

Judges Act and into the adequacy of judges’ benefits generally.17 In carrying out this 

mandate, the Commission is required to consider the need to attract outstanding candidates 

to the judiciary.18 The pre-appointment income study is relevant to and highly probative of 

this consideration. 

43. Furthermore, past Quadrennial Commissions have already recognized the propriety of the 

Commission undertaking a pre-appointment income study. When the study was originally 

proposed by the McLennan Commission, the Commission considered itself to be the most 

appropriate entity to coordinate the study. The 2003 Commission suggested that future 

Commissions would be well-placed to: (1) hire an independent consultant to conduct the 

study and report to the principal parties; (2) act as “a clearing house for information”; (3) 

“meet with CRA and determine what information they would be able to extract from the 

17 Judges Act, supra, s 26(1), Tab 1 
18 Ibid, s 26(1.1)(c), Tab 1 
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income tax returns filed with the Agency”; and (4) “build a database, with the assistance 

of expert evidence of an actuarial and compensation nature”.19 

44. Finally, in terms of the CRA’s authority to provide this data to the Commission, the CRA 

has been providing data to support the inquiries of both provincial and Federal 

compensation commissions since 1999.  Under paragraph 241(4)(g) of the Income Tax Act, 

the CRA is permitted to respond to requests for anonymized taxpayer data such as the 

request for pre-appointment income information:  

241(4). An official may: 

(g) use taxpayer information to compile 
information in a form that does not directly or 
indirectly reveal the identity of the taxpayer to 
whom the information relates; 

241(4). Un fonctionnaire peut : 

g) utiliser un renseignement confidentiel en 
vue de compiler des renseignements sous une 
forme qui ne révèle pas, même indirectement, 
l’identité du contribuable en cause; 

 

45. As in the case of the CRA private sector data that is compiled at the request of the principal 

parties, the costs associated with compiling this information would be borne by the 

Government. 

G. Conclusion 

46. The Commission should be provided with the most probative and relevant evidence 

available. The pre-appointment income of outstanding jurists appointed to the bench over 

the past decade is probative evidence of whether judicial salaries are adequate to continue 

to attract outstanding candidates to the bench. As with all evidence, it would remain open 

19 McLennan Commission Report, supra, pp 92-93, online: 
http://www.quadcom.gc.ca/archives/2003/rpt/report.20040531.html, Tab 2  

                                                           

http://www.quadcom.gc.ca/archives/2003/rpt/report.20040531.html
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