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INTRODUCTION

Le présent mémoire de réplique de 1’Association canadienne des juges des cours
supérieures (« Association ») et du Conseil canadien de la magistrature (« Conseil »)
traite des principaux arguments invoqués par le gouvernement du Canada dans son
mémoire daté du 23 décembre 2011 (« mémoire du gouvernement »), Le mémoire de
réplique sera complété par la plaidoirie orale des avocats aux audiences publiques

prévues pour les 20 et 27 février 2012,

Plus particuliérement, ce mémoire de réplique traite des arguments invoqués par le
gouvernement en ce qui concerne 1’état de ’économie canadienne, le refus de tounte
augmentation du traitement des juges et Pimposition d’un plafond de 1,5% aux
rajustements apportés en fonction de 'TAE. Il présente également des observations au
sujet de la tentative de la part du gouvernement de débatire de nouveau de questions déja

réglées et de la position qu’il adopte relativement & sa réponse au rapport Block.

L’OPINION DU GOUVERNEMENT AU SUJET DE L’ETAT DE L’ECONOMIE

1.’ Association et le Conseil ont présenté dans leur mémoire initial des renseignements et
des statistiques montrant que ’état de 1’économie canadienne ne constitue pas un obstacle
4 la mise en oceuvre des recommandations de la Commission Block, notamment en ce qui
concerne le traitement des juges. Le gouvernement a, quant 4 lui, brossé un portrait
négatif de I’économiec canadienne afin d’appuyer sa position voulant qu’aucune
augmentation de traitement ne devrait étre accordée aux juges et qu'un plafond de 1,5 %

soit imposé aux rajustements annuels fondés sur PIAE.

M™ Diane Marleau, économiste de I'Etude Economique Conseil Inc. dont I’ Association
et le Conseil ont retenu les services, a établi un rapport répondant aux prétentions du
gouvernement en ce qui concerne [’économie et la situation financiére du gouvernement
fédéral. Son rapport est reproduit & P'annexe A du présent mémoire de réplique,
M™ Marleau y conclut que ’analyse de la situation économique et financiére actuelle
présentée par le gouvernement couvre une trés courte période, tant historiquement que
prospectivement. Cette limite, estime-t-elle, peut conduire 4 des conclusions et a des

interprétations erronées, Selon M™ Marleau, ’économie canadienne montre des signes
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positifs et encourageants de redressement. Nous ne reproduisons pas ici les éléments
détaillés de son analyse afin d’éviter toute redondance, puisque ces éléments figurent

dans son rappott.

LA POSITION DU GOUVERNEMENT AU SUJET DES TRAITEMENTS DES
JUGES

Le gouvernement propose non seulement qu’ancune augmentation de traitement ne soit
accordée aux juges au cowrs du mandat de quatre ans de la présente commission, mais
également que les rajustements de traitement fondés sur I'JAE par suite de I'indexation
prévue a I’art 25 de la Loi sur les juges soient plafonnés 4 un taux maximal de 1,5 % par
année. Cette mesure est présentée 2 titre de mesure « temporaire », mais il est clair que le
gouvernement propose qu’elle soit appliquée pendant toute la période quadriennale visée

par le mandat de la présente commission.

Le gouvernement tenter de justifier sa position en invoquant la situation économique
actuelle et en faisant valoir qu’il n’est plus justifié d’exempter les membres de la
magistrature des mesures budgétaires qui s’appliquent aux autres personnes payées a

I’aide des fonds publics.

Comme nous 1’expliquons aux para 86 4 98 du mémoire de 1’Association et du Conseil,
ainsi que dans la partie I du présent mémoire de réplique, I’état actuel de ’économie ne
représente pas un obstacle empéchant la présente commission de recommander une
augmentation du fraitement des juges qui serait par ailleurs justifiée par comparaison
avec les salaires des groupes de comparaison habituels. Pour ce qui est de I"allégation que
les juges ont été exemptés des mesures budgétaires, la proposition du gouvernement ne
tient pas compte des restrictions budgétaires qui s’appliquent déja aux juges par suite du
fait que les recommandations en matiére de traitement formulées par les commissions
antérieures n’ont pas ét¢ mises en ceuvre. Blle ne tient pas non plus compte du fait que,
contrairement 3 la plupart des Canadiens, les juges ne peuvent arrondir leurs revenus en
exercant un second emploi. De plus, non seulement la proposition du gouvernement

n’accorde-t-elle aucune augmentation de traitement, mais elle entrainerait dans les faits



10.

1.

-3-

une réduction de la valeur des traitements des juges compte tenu de I’IPC prévu pendant

la période quadriennale.

En ce qui concerne le plafond proposé & U’égard de I'TAE, le mémoire du gouvernement
ne tient pas compte du fait que le rajustement en fonction de I'TAE représente une mesure
essentielle de protection du traitement des juges contre 1°érosion de sa valeur causée par
’inflation. Cette mesure de protection devrait étre considérée comme inviolable puisqu’il
s’agit de la scule protection accordée aux juges contre 1’érosion de leur traitement
pendant la longue période (de 4 & 6 ans) qui s’écoule entre les examens quadriennaux de
leur rémunération jusqu’a ce qu’une augmentation de traitement appropriée puisse étre

étudiée par la commission quadriennale et étre mise en ceuvre par le Parlement,

De plus, aprés avoir refusé de metire en cuvre toutes les recommandations tant de la
Commission McLennan que de la Commission Block en mati¢re de traitements, le
E
gouvernement tente maintenant de s’attaquer au rajustement en fonction de I'IAE prévu
par fa loi, qui vise uniquement 4 préserver de I’érosion due 3 Iinflation le niveau de

traitement de 2004 qui a ¢té établi par le gouvernement en 2006.

L’Association et le Conseil soutiennent respectueusement non seulement que la
commission devrait rejeter la demande du gouvernement visant une recommandation
relative & I'imposition d’un plafond a 1’égard de I'TAE, mais qu’elle devrait formuler
explicitement une recommandation 4 1’encontre de 'imposition d’un tel plafond et en
faveur du maintien du rajustement fondé sur 'TAE a titre de mécanisme essentiel a la
préservation de la sécurité financiére des juges ef, par voie de conséquence, de

Pindépendance de la magistrature.

L’importance des rajustements fondés sur PIAE pour la préservation de la sécurité

financiére

Le rajustement fondé sur PIAE qui est prévu a article 25 de la Loi sur les juges

constitue, avec la rente judiciaire, un des fondements de la sécurité financiére des juges et
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fait partie intégrante du « contrat social' » conclu entre le gouvernement et les avocats
nommés & la magistrature. Les rajustements apportés aux traitements des juges en
fonction de I'IAE constituent un rempart contre 1’érosion de ces traitements due a
I’inflation. Il s’agit d’un principe fondamental et d’une attente de la part des personnes
qui acceptent une nomination  la magistrature, car elles savent ainsi que la valeur de leur

traitement ne diminuera pas par la suite en raison de I’ inflation.

Etant donné que P'IAE suit tout simplement Iévolution annuelle des salaires et
traitements de tous les Canadiens, il refléte 1’état général de I’économie. Par conséquent,
ce rajustement est simplement conforme a I’état général de I’économie du pays. Si
’économie ne suscite pas d’augmentations des salaires et des traitements de 1’ensemble
des Canadiens, alors ’TAE sera faible lui aussi et le rajustement des traitements des juges

sera établi en conséquence.

Bu égard au risque constant de politisation de la question de la fixation de la
rémunération des juges, le rajustement fondé sur 'JAE est reconnu depuis longtemps
comme un outil essentiel permettant la préservation de 1’indépendance de la magistrature
grice a la sécurité financiére qu’elle assure aux juges. On peut discerner & quel point sa
fonction est cruciale & cet égard en observant I’étendue de la baisse qu’auraient subie les
traitements des juges par rapport aux groupes de comparaison habituels, soit le revenu
des sous-ministres de niveau DM-3 et des avocats indépendants exergant en pratique
privée, depuis 2004 si les rajustements fondés sur I'JAE n’avaient pas préservé les

traitements des juges de [’érosion causée par ’inflation pendant cette période.

Le gouvernement donne des exemples de personnes payées a 1’aide des fonds publics et
des mesures budgétaires qui leur sont imposées. Toutefois, une distinction importante
entre ces personnes et les juges tient au fait que la loi interdit aux juges d’exercer un autre
emploi; en effet, aux termes de ’article 55 de la Loi sur les juges .

55. Les juges se consacrent & leurs fonctions judiciaires a
I’exclusion de toute autre activité, qu’elle soit exercée directement
ou indirectement, pour leur compte ou celui d’autrui.

1

1l s’agit de 'expression qu’utilise la Commission Scoft pour décrire les attentes découlant de I’indexation des
traitements prévue par la Loi str les juges. Voir le para 19, ci-dessous.
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55. No judge shall, either directly or indirectly, for himself or
herself or others, engage in any occupation or business other than
his or her judicial duties, but every judge shall devote himself or
herself exclusively (o those judicial duties.

Par conséquent, alors que les autres personnes visées par les mesures budgétaires du
gouvernement peuvent, par exemple, se lancer dans des activités commerciales et
professionnelles pour atténuer les effets de ces mesures, les membres de la magistrature
ne disposent pas de cette possibilité. Tandis que les avocats exergant en pratique privée
peuvent travailler davantage pour tenter de contrer les effets des temps difficiles, les juges
ne disposent pas de cette option. Ce sont des facteurs essentiels dont la commission doit

tenir compte dans son examen des arguments soutenus par le gouvernement.

La protection de I’IAE est d’autant plus importante pour les juges en raison de
Pinterdiction mentionnée ci-dessus. Le plafond proposé par le gouvernement a I’égard du
mécanisme prévu par Darticle 25 de la Loi sur les juges se trouve a diluer un mécanisme
prévu par la foi pour préserver la séeurité financiere des juges et assurer ['indépendance
de la magistrature. Il ne tient pas compte du fait que les juges dépendent entid¢rement de
leur traitement en tant que juge pour s’assurer un revenu de travail, ce qui n’est pas le cas

des autres personnes rémunérées a ['aide de fonds publics.

C’est en 1981 que le gouvernement a ajouté & la Loi sur les juges une disposition
d’indexation, de méme que d’autres réformes prévoyant la création du processus des

I : 2
comuinissions triennales”.

Le gouvernement considérait I’indexation prévue par la loi comme un mécanisme de
rajustement a la hausse des traitements des juges qui était économiquement responsable
et qui contribuait & affranchir les membres de la magistrature de leur dépendance envers
le Parlement pour ’obtention de rajustements a leur traitement. Le ministre de la Justice
justifiait ainsi D’introduction de I'indexation prévue par la loi dans une allocution

prononcée devant la Chambre des communes :

Loi modifiant la Loi sur les juges el apportant & d'autres lois des modifications cormexes, LC 1980-81-82-83,
¢ 50, art 12.
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[L]le moment arrive ot le probléme des traitements des juges, en
cette époque inflationniste, commence & avoir de graves
répercussions, non seulement sur le moral des magistrats; mais
également sur les futurs magistrats, c¢'est-a-dire les avocats les plus
qualifiés que nous aimerions voir nommés a la magistrature et qui
hésitent pour cette raison. A un moment donné, lentement mais
siirement, si nous ne faisons rien pour indexer dans une certaine
mesure la rémunération des magistrats & la hausse du coiit de la
vie, 1a qualité de notre corps judiciaire ne pourra qu'en souffrir. Je
suis convaincu de la valeur de cette proposition, et jirais jusqu'a
dire que l'article 100 de I'Acte de I"Amérique du Nord britannigue
est la preuve que nous nous préoccupons réellement de la
rémunération des magistrats. [...]

Dans le bill C-34, le gouvernement essaye de s'acquitter de cette
responsabilité et d'améliorer le systéme de rémunération des
magistrats qui sont nommés par le gouvernement fédéral. Il tente
de résoudre les problémes que posent actuellement le moral et le
recrutement des magistrats. Elle [sic] renferme par ailleurs des
mesures sur la rémunération future des magistrats, ce qui devrait
permettre d’éviter les problémes pouvant découler de la nécessité
de rajuster la rémunération des juges par la voie 1égislative, tout en
respectant le principe de la responsabilité ministérielle en matiére
de gestion financiére dans nofre systéme politigue3.

Ce raisonnement a été accepté par les commissions d’examen de la rémunération qui se
sont succédé, qu’elles soient triennales ou quadriennales. La Commission Crawford a
affirmé que le mécanisme prévu par la loi visait un objectif spécial 1ié & I’indépendance
des juges®, tandis que la Commission Scott décrivait ainsi 1'importance de I’indexation

prévue par la foi :

Les dispositions de l'article 25 de la Loi sur les juges n'ont pas
simplement pour effet de prévoir l'indexation du traitement des
juges. Elles constituent plus précisément un mdécanisme législatif
qui garantit, dans la mesure du possible, une corrélation constante
entre le traitement versé aux juges et le revenu des membres du
barreau qui sont les plus aptes, sur le plan de l'expérience et de la
compétence, 4 étre nommés juges. On ne saurait trop insister sur

I'importance que revét le maintien de cefte constante. Blle

3

Débats de la Chambre des communes, 32° parl, 17 sess (1% décembre 1980) 4 la p 5206 (Hon Jean Chrétien}).

Rapport Crawford (1993) 4 la p 28,
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représente en réalité un contrat social enire 1'Btat et le pouvoir
judiciaires.

Par conséquent, I’application annuelle compléte du rajustement en fonction de I'IAE
prévu par 1a loi joue un rdle important dans la préservation de la sécurité financicre. Pour
les avocats qui ont accepté une nomination & la magistrature et qui ont conclu le « contrat
social » dont faisait mention la Commission Scott, le rajustement en fonction de I'TAE
offre une certaine protection contre les tendances inflationnistes. En ce qui concerne les
avocats qui envisagent une nomination & la magistrature, dans la mesure ou le
rajustement contribue & assurer que les traitements des juges suivent la courbe de
I’augmentation générale des salaires, et tout particuliérement des revenus que touchent

les membres du Barreau chevronnés et d’expérience, il garantit qu’une nomination 2 la

magistrature demeurera intéressante pour les meilleurs candidats.

La Commission Drouin a souligné I'importance de I’indexation prévue par la loi pour la

dépolitisation des rapports entre le gouvernement et la magistrature :

En partie pour contrebalancer Uinterdiction de négociation
concernant la rémunération des juges, et la politisation qui en
résulterait autrement, de plein droit, la magistrature profite de
I’indexation annuelle obligatoire de leurs salaires®.

De fait, le gouvernement semblait avoir reconnu ["importance de 1’indexation légale.
Devant la Commission Drouin, le gouvernement a fait observer, dans le contexte d’une
discussion sur la fixation des indemnités pour frais de représentation, que
« I’indépendance de la magistrature [pouvait] exiger une indexation afin de protéger le

traitement des juges de ’érosion due & 1’inflation” ».

De I’aveu méme du gouvernement, les projections actuelles de ’IPC® sont supérieures au

taux plafond d’indexation de 1,5 % proposé par le gouvernement, ce qui laisse présager
P prop q p

Rappott Scotl (1996) aux pp 15-16 [soulignement ajouté]. \
Rapport Drouin (2000) & la p 16.
Mémoire de réponse du gouvernement du Canada 4 la Comimission Drouin 4 la p 10,

Mémoire du gouvernement du Canada au para 53,
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une érosion de la valeur du traitement des juges due & ’inflation. La proposition du
gouvernement aurait de toute évidence une incidence 2 long terme sur le caractére

adéquat de la rémunération des juges.

La proposition du gouvernement qui consiste & faire examiner le caractére satisfaisant du
traitement résultant de ses propositions lors de la prochaine commission quadriennale, en
2015, est insatisfaisante. L’impact de la proposition du gouvernement est clair : le fait
d’imposer un plafond a I'TAE alourdirait injustement le fardean des juges et élargirait
I’écart entre les traitements des juges et la rémunération des sous-ministres de
niveau DM-3. La présente commission ne devrait pas appuyer une proposition qui
exacerbera un probléme existant en espérant qu'une future commission d’examen de la

rémunération sera en mesure de corriger le probléme.

De plus, une fois le plafond mis en place, il est fort & craindre que le gouvernement
veuille maintenir celui-ci aprés la période quadriennale initiale a laquelle il devrait
s’appliquer. Les paramétres auront changé et, le monde politique étant ce qu’il est, le jour
viendra inévitablement ol le débat entourant le traitement des juges portera sur

I’opportunité de maintenir ou de supprimer ce plafond.

L’imposition du plafond de 1,5% & I'IAE que propose le gouvernement aurait une
incidence considérable sur chacun des juges pendant la période s’étendant de 2012 &
2015, 4 savoir un manque & gagner de 29 300 $, comme le montre le tableau ci-dessous.
Les juges étant au nombre de 1117, il s’agit d’une somme de 32 728 100 $ pour

I’ensemble des juges.

[le tableau figure & la page suivante]
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Proposition du
-gouvernement

28.1 1_00. .$ e

T avril 2011

1% avril 2012 287200 % 285300 % 1900% L5% 2,2%
1% avril 2013 294 600 $ 289 500 % 5100% 1,5% 2,6 %
1% avril 2014 | 302 800 $ 293 800 § 90008 1,5% 2,8%
1*avril 2015 | 311500 $ 298200 § 13300% 1,5% 2,9 %
Total de 29 300 § par juge

201242015

Selon I’Association et le Conseil, il est inacceptable que le gouvernement se présente
devant cette commission pour lui demander de recommander le plafonnement du
rajustement fondé sur I'IAE, ce qui implique la modification d’un droit prévu par la loi,
alors qu’il a refusé résolument de mettre en ceuvre toutes les recommandations en maticre
de traitement formulées par les deux derniéres commissions quadriennales. En effet, la
seule mesure qui a permis de contrebalancer un tant soit peu les effets de ’omission, de
la part du gouvernement, de donner pleinement suite & ces recommandations en matiere
de traitement, ¢’est le rajustement en fonction de I'IAE prévu par la loi, soit le
mécanisme méme auquel le gouvernement s’attaque maintenant. L’Association et le
Conseil demandent & la présente commission d’insister sur I’'importance que revét 'IAE
pour la préservation de la sécurité financiére des juges et de I'indépendance de la

magistrature.

5

L’1AE est basé sur une letive du Bureau de I’Actuaire en chef datée du 8 décetnbre 2011, Le gouvernement a
présenté deux séries de projections différentes concernant 'TAE, 'une provenant de I’ Actuaire en chef et I'antre,
du ministére des Finances. L’ Association et le Coonseil se fient aux projections de ’Actuaire en chef puisque ce
sont ces projections qui sont fournies par le gouvernement chaque fois que la magistratwe demande des
projections relatives 4 I'TAE.
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En somme, la présente commission a des raisons incontestables non seulement de refuser
de recommander le plafond proposé par le gouvernement & ’égard du mécanisme
d’indexation prévu & Uarticle 25 de la Loi sur les juges, mais également d’exhorter le
gouvernement & ne prendre aucune mesure susceptible de diluer de quelque fagon que ce
soit Ia protection contre I’érosion de la valeur des traitements des juges due 4 P’inflation

qui est prévue a article 25 de fa Loi sur les juges.

Incidence sur les traitements des juges de I’absence de mise en cuvre des

recommandations des commissions antérieures

Le gouvernement soutient que les juges devraient &tre soumis aux mémes mesures
budgétaires que les autres personnes rémunérées & 1’aide des fonds publics. Cet argument
ne tient pas compte du fait que le gouvernement a déja limité considérablement les
augmentations de traitement accordées aux juges an cours des deux derniéres périodes
quadriennales en ne mettant pas en ceuvre les recommandations antérieures de la

commission quadriennale en ce qui concerne les fraitements.

Le gouvernement n’a pas augmenté le traitement des juges depuis le 1% avril 2004, si l'on
fait exception de I’indexation prévue par la loi. Dans sa deuxiéme réponse publiée le
29 mai 2006, le gouvernement a refusé de mettre en ceuvre la recommandation de la
Commission McLennan en matiére de traitement. L.’incidence pour chaque juge s’est
élevée 4 31 900 $ pendant la durée du mandat de cette commission. Le Canada comptant
1 056 juges au début de la période visée par la Commission McLennan, le fait que le
gouvernement a refusé de metire cette recommandation en ceuvre représente

33 686 400 $ en quatre ans, comme le montre le tableau suivant :

[le tableau figure a la page suivante]
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Recommandatio Trqit_r:;ment réelides
- ndela = [~ juges puinés
Commission Lo

1% avril 2004 | 240000 § 2323008 7700%
1% avril 2005 | 2452003 237400 § 7800%
i1 awiil 2006 | 252800 % 244 700 $ 3100%
1% awil 2007 | 2603003 252000 % 8300%
Total de 31 900 $ par juge
2004 a 2007

Le gouvernement a également refusé de mettre en ceuvre la recommandation de la
Commission Block en matiére de traitement. L’incidence pour chaque juge s’est élevée a
51 100 $ pendant la durée du mandat de cette commission. Le Canada comptant environ
1 050 juges au début de la période visée par la Commission Block, le fait que le
gouvernement a refusé de mettre cette recommandation en ceuvre représente
53 655 000 $ en quatre ans, comme le montre le tableau suivant'® :
i Annde -Recommandation dela - ‘Ecart annuel entrela
e - Commissio i recominandation de la |
Lo mmission Block et le .
e coEI fo : Jiraitement réel
1% avril 2008 204300 8 260 000 43008
1% avril 2009 276 900 % 267200 % 9700%
1% avril 2010 286 800 § 271 400 % 15400 %
1% avril 2011 3028008 281 100 217003
Total de 2008 4 2011
51 100 $ par juge

1 1.e calcul ne tient pas comple de 1'écart de (raitement applicable aux juges d’appel.
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Loin d’étre & 1’abri du fardeau financier impos¢ & I’ensemble des Canadiens, les juges de
nomination fédérale ont, de fait, commencé & assumer leur part de ce fardeau bien avant

I"amorce de la crise économique et ils ont continué de le faire tout au long de la crise.

La recommandation de la commission en ce qui concerne les traitements des juges vaudra
pour les quatre prochaines années. L.e mémoire du gouvernement ne porte pas plus loin
que 2014 en ce qui concerne les restrictions salariales qu’il invoque pour les autres,
reconnaissant ainsi implicitement que !’imposition de restrictions au-deld des deux
prochaines années ne serait pas justifiable. Pourtant, les mesures qu’il propose a 1I’endroit
de la magistrature s’appliqueraient pendant quatre ans, prolongeant ainsi jusqu’en 2015
les restrictions que le gouvernement a adoptées & 1’égard des juges depuis 2004. Le
gouvernement ne peut citer aucun autre groupe rémunéré par ’administration fédérale

qui soit assujetti 4 une telle période de restrictions de 12 ans.

1.’ Association et le Conseil ne cherchent pas a recouvrer les sommes prévues dans les
recommandations formulées par les commissions MclLennan et Block. Néanmoins, les
membres de la magistrature demandent instamment & la présente commission d’adopter
prospectivement les recommandations de la Commission Block en matidre de traitement
afin de réaliser une équivalence approximative entre les traitements des juges et le point
médian de la rémunération des sous-ministres de niveau DM-3. La conjoncture
¢conomique actucle ne justifie pas le maintien d’un écart important entre les traitements

des juges et la rémunération du niveau DM-3.

TENTATIVE DU GOUVERNEMENT DE DEBATTRE DE NOUVEAU DE
OUESTIONS DEJA REGLEES

Comme I'indiquait le mémoire des juges, la recommandation 14 de la Commission Block
stipulait que les questions réglées ne devaient pas étre rouvertes & chaque nouvelle
commission. Or, ¢’est exactement ce qu’a fait le gouvernement en remettant en question
la comparaison avec les DM-3 et la prise en compte de leur rémunération 4 risque et en
proposant encore une fois, dans le cadre de la comparaison avec les avocats indépendants
exergant en pratique privée, des paramétres statistiques que les commissions antérieures
avaient pourtant spécifiquement rejetés. La présente commission ne devrait pas admettre

une telle fagon de faire.
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La Commission Block a reconnu que la promotion de la continuité entre les mandats de
chaque commission est essentielle & 1’établissement d’un processus de commissions
efficace et sain sur le plan constitutionnel. La recommandation de la Commission Block
était compatible avec I’affirmation suivante de la Cour supréme du Canada dans I’affaire

Bodner ¢ Alberta et, en fait, elle s’en inspirait :

Chaque commission doit procéder & son ¢valuation dans son
propre contexte. Toutefois, cela ne signifie pas que chaque
nouvelle commission de rémunération opére dans le vide, sans
tenir compte des iravaux et des recommandations de ses
prédécesseurs. Les rapports des commissions antérieures et les
suites qui leur ont ét¢ données font partie des éléments et du
contexte dont la nouvelle commission de rémunération doit tenir
compte. La nouvelle commission peut trés bien décider que, dans
les circonstances, ses prédécesseurs ont effectué¢ un examen
complet de la question de la rémunération des juges et que, en
I’absence de preuves démontrant un changement, seuls des
rajustements mineurs s’imposent. Par contre, si elle estime que les
rapports antéricurs n’ont pas fixé un niveau approprié pour les
traitements et avantages en raison de circonstances particuliéres,
elle peut légitimement aller plus loin que les conclusions de la
commission précédente et, aprés une analyse minutieuse, formuler
ses propres recommandations''.

Les avantages que présente le fait d’adopter et de mettre en ceuvre la recommandation 14
sont évidents pour des raisons d’efficacité. Les parties évitent de gaspiller du temps et des

. ressources en débattant des mémes questions tous les quatre ans'?,

Y Rodner ¢ Alberta, [2005] 2 R.C.S. 286 au para 15,

12 Un bon exemple de question que le gouvernement a persisté a plaider, au cours de trois cycles de commissions, a
trait & ’inclusion de la rémunération A risque dans le caleul de la rémunération des sous-ministres de
niveau DM-3 en vue de sa comparaison avec les traitements des juges. Or, les juges constatent avec
consternation et jrritation que le gouvernement cherche & débatire encore une fois de cette question. Les faits et
les circonstances n’ont absolument pas changé de maniére A justifier un nouvel examen de cefte question. Tout
ce qui a changé, ¢’est que le montant maximal admissible de la rémunération & risque des DM-3 a augmenté, ce
qui démontre de fagon éloguente qu’il demeure nécessaire de tenir compte de la rémunération a risque dans la
comparaison faite avec la rémunération des DM-3.
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Les membres de la magistrature soutiennent que la recommandation 14 est également
importante pour des raisons de principe. Aucune des parties participant au processus des
commissions ne devrait pouvoir rouvrir des questions déja réglées en I’absence de preuve
démontrant un changement. Le fait de permettre aux parties de rouvrir et de contester

chaque question tous les quatre ans ne sert pas P'intérét public.

Les pouvoirs et I'intégrité du processus des commissions ainsi que la confiance que le
public accorde A ce processus sont aussi minés si une partie peut faire fi du consensus qui
s’est dégagé sur des questions contestées au cours des examens faits par les commissions
antérieures. C’est pourquoi il est essentiel a la préservation de I’intégrité du processus des
commissions quadriennales que toutes les parties acceptent la tendance majoritaire des
commissions antérieures d’examen de la rémunération, a8 moins de changement démontré

touchant les faits on les circonstances.

L’ Association et le Conseil estiment que le principe de la contimité sur lequel repose la
recommandation 14 suppose nécessairement que la présente commission fasse siennes les
recommandations 2, 5, 6, 7, 8, 10 et 11 de la Commission Block, de méme que les
recommandations 3 et 4 en modifiant les montants des traitements qui y sont mentionnés
pour tenir compte de la recommandation de la présente commission en ce qui concerne le

traitement des juges puinés’, et qu’elle insiste sur leur mise en ceuvre sans délai.

Position de la magistrature quant au niveau adéquat des traitements et des
indemnités selon le raisonnement sous-jacent aux recommandations de Ila

Commission Block

La commission a demandé auvx parties de lui adresser des mémoires sur ce que les
traitements et les indemnités des juges devraient étre, selon le raisonnement suivi par la
Comrmission Block & l’appui des recommandations 1 et 9 et de l’aspect de la

recommandation 4 qui fixe des montants effectifs'®. A cette derniére recommandation, les

3 La position des juges en ce qui conceme les écarts de traitement est exposée aux paragraphes 170 et 173 du

mémoire.

" Avis de la commission publi¢ le 8 décembre 2011 (« avis du 8 décembre »).
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juges ajouteraient la recommandation 3, car elle contient aussi un montant se rapportant

aux traitements,

La position des juges en ce qui concerne le traitement qui devrait étre accordé aux juges
puinés en date du 17 avril 2012 est présentée aux paragraphes 159 et 160 du mémoire. Le
mémoire montre aussi, au tableau 7, le traitement que les juges puinés auraient fouché
entre 2008 et 2011 si les recommandations de la Commission Block avaient ét€ mises en

ocuvre.

La position de 1’Association et du Conseil en ce qui concerne le traitement des juges
puinés des tribunaux de premiére instance en date du 1% avril 2012 est présentée aux
paragraphes 159 & 169 du mémoire, & savoir que le traitement de ces juges devrait étre
fixé & 294 800 $. Pour ce qui est des recommandations 3 (juges des cours d’appel) et 4
(juges en chef et juges de la Cour supréme), la position des juges est expliquée au

paragraphe 170 du mémoire.

Pour ce qui est de la recommandation 9, la Commission Block n’a pas recommandé
d’appliquer I’indexation prévue par la loi aux indemnités pour frais de représentation.
C’est pourquoi I’ Association et le Conseil estiment que la présente commission devrait
recommander les mémes montants que ceux déja recommandés par la Commission Block
quant aux indemnités pour frais de représentation. Cette position est expliquée aux

paragraphes 171 et 172 du mémoire

Le gouvernement a répondu a Pavis du 8 décembre de la commission dans une lettre
datée du 13 décembre 2011 ainsi qu’aux paragraphes 15 et 16 et 1064 109 de son
mémoire. Le gouvernement a fait valoir que 1’avis du 8 décembre n’était pas compatible
avec le mandat de la commission ni avec les principes de justice naturelle. Le
gouvernement a affirmé ce qui suit dans sa lettre du 13 décembre :

[traduction] Apparemment, la Commission s’est réunie ex parte, a
délibéré et a tranché la majorité des questions qu’elle doit
examiner en vertu de D'article 26 de la Loi sur les juges avant de
recevoir et d’examiner les mémoires soumis par les parties ou le
public.

L’Association et le Conseil font valoir respectueusement que le gouvernement a mal

interprété 'avis et en a exagéré la portée. L’avis n’a pas tranché de question faisant
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’objet de I’examen de la commission en vertu de larticle 26 de la Loi sur les juges. 11
n’empéchait pas non plus les parties de présenter des observations sur n’importe quel
sujet. L avis faisait suite a 1’avis public publié le 7 décembre 2011, qui invitait toute
personne intéressée, y compris le gouvernement et les membres de la magistrature, a
soumetire des observations et confirmait que la commission allait tenir des audiences
publiques. De toute évidence, la commission a toujours eu ’intention de procéder & un

examen complet, conformément aux dispositions de I'article 26 de la Loi sur les juges.

L’avis demandait simplement aux parties intéressées de ne pas préparer leur mémoire
respectif en vase clos, sans tenir compte des travaux des commissions antérieures. L’avis
signalait aussi aux parties intéressées que la commission souhaitait recevoir des
observations sur tout changement ayant pu se produire dans les faits ou les circonstances

depuis les travaux de la derniére commission.

L’Association et le Conseil considérent donc comme sans fondement 1’allégation du
gouvernement selon laquelle I’avis éfait incompatible avec le mandat de la commission
ou les principes de justice naturelle. L’affirmation selon laquelle I’avis contenait des

erreurs de droit est également sans fondement.

Le groupe de comparaison des DM-3 et la prise en compte de la rémunération a

risque

La comparaison avec les DM-3 repose sur un principe solide et traduit un fort consensus
dans les rapports des commissions d’examen de la rémunération antérieures. Le
gouvernement n’a avancé aucun argument persuasif pouvant justifier I'abandon du
groupe de comparaison des DM-3, pas plus qu’il n’a démontré que la rémunération a
risque accordée aux sous-ministres de niveau DM-3 ne constitue pas un élément standard

de leur rémunération totale,

1. Les principes et le fondement historique appuyant ’utilisation du groupe des

DM-3 comme base de comparaison

Les principes justifiant 1’utilisation du groupe des DM-3 comine base de comparaison
sont énoncés au para 127 du mémoire de I’Association et du Conseil; le fondement

historique de cette base de comparaison est décrit aux para 111 & 133 du mémoire. Il ne
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s’est produit aucun changement touchant les faits ou les circonstances justifiant qu’on
réexamine cette question. Néanmoins, compte tenu de l'opposition que manifeste
actuellement le gouvernement a 1’égard de ['utilisation des DM-3 comme base de
comparaison, il est important de rappeler bri¢vement le réle qu’a joué le gouvernement

dans ["adoption de cette base de comparaison.

Le groupe des DM-3 sert de base de comparaison depuis les modifications apportées 4 la
Loi sur les juges en 1975, lorsque le gouvernement a fixé le traitement des juges puinés a
I’équivalent approximatif du point médian du salaire des DM-3", Comme ’indique le
mémoire de 1’ Association et du Conseil aux para 113 et 114, les commissions d’examen
de la rémunération qui se sont succédé ont appelé ce concept « I’équivalence de 1975 »,
qui signifiait un retour au point médian du salaire des DM-3 en 1975, rajusté pour tenir

compte de I’inflation.

La Commission Crawford a recommandé en 1993 1’adoption d’une comparaison directe
entre les traitements des juges et la rémunération des DM-3. C’est le gouvernement
lui-méme qui_avait préconisé cette position. La Commission Drouin a reproduit dans son

rapport I’extrait suivant du mémoire du gouvernement a la Commission Crawford :

[TRADUCTION] Bien que les traitements des juges aient été
historiquement moins élevés que ceux des sous-ministres
principaux, le gouvernement a fail savoir aux juges qu’un ceriain
degré d’équivalence entre les traitements des juges et ceux
correspondant au point milieu de 1'échelle DM-3 serait consideré
approprié. Des exemples de cet appariement partiel des
traitements des juges et des fonctionnaires de haut miveau se
retrouvent dans des données comparatives d’autres pays de
common law et qui sont semblables au Canada. [...]

Beaucoup de temps a passé depuis 1975 et bien des choses ont
changé entre temps, dont notre économie. Il semble vain d’essayer
de lier le traitement des juges a un niveau arbitraive qui a été
établi il y a trés longtemps et dans des circonstances trés
différentes. Par conségquent, le gouvernement pense gu'il vaudrait
mieux ne plus tenir compte du concept et de la terminologie de
Péquivalence de 1975 et évaluer plutdt les niveaux de traitement

'3 Rapport Guthrie (1987) alap 8.
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des juges en se basant sur le fait gu'un  certain _degré
d’dquivalence devrait exister entre ceux-ci et le point milieu de
Déchelle DM-3°.

La position adoptée par le gouvernement & ce moment-13 soulignait la pertinence
d’utiliser comme base de comparaison ’échelon le plus élevé du pouvoir exécutif et elle
s’accordait avec la pratique suivie dans d’autres démocraties de common law, comme le
gouvernement 1’avait fait observer. De fait, la premiére commission triennale, la
Commission Lang, a confirmé en 1983 la sagesse de la base de comparaison des DM-3 et
a fait observer que ses « recommandations, qui éléveraient le traitement d un juge de cour
supérieure & approximativement celui d’un DM3, sont comparables a 1'échelle salariale
adoptée au Royaume-Uni, par laquelle il a ét€ décidé qu'un High Court Judge devrait

avoir le méme traitement que celui du Secretary to the Cabinet'”. »

La derniére partie de cet extrait est particuliérement révélatrice, quant a I’argument que le
gouvernement cherche 2 tirer du petit nombre de sous-ministres de niveau DM-3 pour
soutenir que cette base de comparaison devrait &tre considérée comme étant inappropriée.
Pourtant, la base de comparaison utilisée au Royaume-Uni au moment ot la Commission
Lang écrivait ces lignes ne comprenait au total qu’une seule personne, soit le secrétaire

du Cabinet.

Est manifestement inexacte, 1’affirmation du gouvernement, au paragraphe 110 de son
mémoire, selon laquelle les mots « [...] que les régles du marché obligent de verser & des
personnes possédant une compétence et des aptitudes remarquables; c’est le cas des juges
comme des sous-ministres » ne renvoient pas au niveau DM-3. En fait, la premiére
commission d’examen de la rémunération qui a utilisé ces mots, soit la Commission
Courtois en 1990, mentionnait explicitement les DM-3 au tout début de la phrase
contenant ledit extrait :

Le point milien des DM-3, croyons-nous, refléte le salaire que les
régles du marché obligent de verser & des personnes possédant une
compétence et des aptitudes remarquables; c¢’est le cas des juges

16 Rapport Drouin (2000) aux pp 29-30 [soulignement ajouté].

7 Rapport Lang (1983) a la p 6.




56.

37.

58.

59.

60.

-19-

comme des sous-ministres. Les fraitements des juges des cours
supérieures sont bien en-de¢d du milieu de I’échelle dont il est
question, Cette situation devrait étre corrigée'.

2. La nécessité d’accepter le consensus qui se dégage des recommandations des

commissions antérieures

Les juges reconnaissent les avantages que présente la recommandation 14 et n’ont pas
tenté de rouvrir le débat sur certaines de leurs positions qui ont été rejetées par les

commissions d’examen de la rémunération précédentes.

Par exemple, comme I’indiquent les paragraphes 116 et 117 du mémoire de 1’ Association
et du Conseil, les juges estiment que la moyenne de la rémunération du niveau DM-3
fournit une mesure plus exacte du salaire de base des DM-3 que le point médian.
Toutefois, méme si la mesure fournie par le salaire moyen est supérieure a celle fournie
par le point médian, les juges ont accepté le fait que la majorité des commissions
d’examen de la rémunération ont adopté le point médian comme mesure. De méme, et
compte tenu du fait que la création de 1’échelon DM-4 est récente, les juges n’ont pas
contesté le point de vue de la Commission Block voulant que la rémunération du
nivean DM-4 ne doive pas é&tre utilisée actuellement comme base de comparaison pour

les traitements des juges.

Tel que déja mentionné, les juges soutiennent que, indépendamment de toute
considération d’efficacité, il est contraire a [’intérét public de permettre aux parties de

rouvrir le débat et de contester tous les quatre ans chaque question déja tranchée.

Le gouvernement fait valoir deux nouveaux points de nature factuelle pour tenter de
justifier qu’on écarte la tendance majoritaire des recommandations passées en cc qui

concerne les DM-3.

Premiérement, il a fourni des renseignements sur la durée respective des mandats des

sous-ministres de niveau DM-3 et de ceux des juges . L’Association et le Conseil

18 Rapport Courtois (1990) 4 la p 10.

¥ Mémoire du gouvernement, aux para 114-116.
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considérent que cette comparaison est erronée. Le régime de retraite des DM-3 est tel que
toute comparaison entre la durée de leur mandat et celle du mandat des juges est sans
pertinence aucune. Lorsqu’un sous-ministre atteint 1’échelon DM-3, il occupe
habituellement un poste dans la fonction publique depuis bien des années; il a ainsi
accumulé des années de service ouvrant droit & pension et est admissible & la retraite. Par
conséquent, le sous-ministre de ce niveau est incité intrinséquement & prendre sa refraite
rapidement lorsqu’il accéde & un poste de niveau DM-3. Les experts en rémunération
dont les services ont été retenus par 1’ Association ¢t le Conseil, MM. Levasseur et Moate,
confirment ce fait dans leur rapport, lequel est joint au présent memoire de réplique a

I’ammexe B.

A Popposé, le régime de rente des juges, forcément, ne tient pas compte des années de
pratique comme avocat et exige au moins 15 ans de service en tant que juge et le respect
de la régle de 80 (4ge -+ années d’expérience comme juge = 80) pour que le juge ait droit
4 une rente de retraite. La régle établie ici est 3 ’opposé de Dincitatif offert aux sous-
ministres de niveau DM-3 ; les juges doivent travailler de nombreuses années pour avoir

droit & une retraite.

Deuxiémement, le gouvernement indique que 40 % de la rémunération 2 risque dépendra
dorénavant de I’atteinte des objectifs de réduction du déficit du gouvernement et il fait
valoir que ce facteur constitue un changement de faits depuis les conclusions de la
Commission Block. Il n’en est rien. A n’importe quel moment, le rendement donnant
droit 4 une rémunération a risque sera li¢ 4 différents objectifs, dont plusieurs peuvent
n’avoir aucune pertinence pour la fonction judiciaire. La justification de ['inclusion de la
rémunération & risque tient au fait qu’il s’agit d’un élément standard de la rémunération

des sous-ministres de niveau DM-3 et qu’elle fait partie intégrante de leur rémunération.

Le gouvernement avance également les arguments mémes que les commissions d’examen
de la rémunération antérieures ont déja rejetés et tente de trouver appui sur des parties du
rapport McLennan qui ne sont pas conformes aux conclusions de la majorité des
commissions antérieures. Il importe de s’attarder sur ce dernier point pour que la présente
commission comprenne le contexte dans lequel le rapport McLennan faisait allusion a

I’ensemble de la catégorie des DM, et non seulement aux DM-3.
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64.  Une comparaison avec I’ensemble de la catégorie des DM pose de graves problémes,

1.’échelon DM-2 est atteint antomatiquement aprés un an de service a ’échelon DM-1%°,
Lorsque la promotion d’un échelon a ’autre est automatique aprés un certain temps, il est
insensé de comparer [’un ou I'autre de ces échelons avec la fonction de juge, 4 laquelle
aucun avocat n’est nommé automatiquement aprés un certain nombre d’années de
pratique du droit. Au contraire, indépendamment du fait qu’un segment de la population
d’avocats entre dans la catégorie des juristes chevronnés en raison de leur nombre

d’anndes d’inscription au Barreau, seuls quelques-uns d’entre eux appartiennent a la

catégorie des « meilleurs » candidats dont il est question a I’art 26(1.1)c).

65. Il serait donc tout 3 fait inconséquent de comparer les traitements des juges a la
rémunération des sous-ministres de niveau DM-2 ou avec celle de toute la catégorie des
DM. 1l n’existe aucune uniformité quant aux qualités et aux compétences requises pour
’ensemble de la catégorie et il serait impossible de défendre une comparaison enire les
juges des cours supérieures et une catégorie disparate de fonctionnaires dont certains ont
gravi les échelons en raison de leurs compétences supéricures tandis que d’autres n’ont

pas progressé dans la hiérarchie & cause de leurs propres limites.

66.  De plus, le mémoire du gouvernement ne fait pas mention du fait que la Commission
McLennan avait aussi favorisé des comparaisons avec d’autres titulaires de postes
nommés par le gouverneur en conseil qui gagnent plus que les DM-3. Par exemple, le
rapport McLennan citait les classifications GC-9, GCQ-9, GC-10 et GCQ-10, les deux
dernidres représentant des salaires supérieurs a4 ceux des sous-ministres de

niveau DM-3%.

20 7. Bourgault et S. Dion, « Conmment évaluer un haut fonctionnaire? La réponse des sous-ministres fédéraux »
(Centre canadien de gestion, 1993)alap 1.

1 Rapport McLennan (2004) i [a p 36, tableau 12.
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Il convient de souligner que la magistrature s’est elle-méme abstenue d’avaliser cette
comparaison, méme s’il eut été dans son intérét de favoriser une comparaison avec les
classifications GC-10 et GCQ-10. Les juges n’ont pas appuyé cette comparaison parce
quelle n’avait pas de fondement historique et qu’elle ne reflétait pas le principe

important qui s’exprime dans la comparaison avec le nivean DM-3.

Les personnes appartenant aux classifications GC et GCQ occupent des fonctions de
direction au sein de diverses institutions fédérales, par exemple les Instituts de recherche
en santé du Canada («IRSC») et le Conseil national de recherches du Canada
{« CNRC »), et d’organismes quasi judiciaires tels que le Conseil de la radiodiffusion et
des télécommunications canadiennes et ’Office des transports du Canada. A 1’époque ol
le rapport McLennan 2 6t rédigé, les postes appartenant 3 la classification GC-10 étaient
ceux de président des IRSC et du CNRC, tandis qu’il n’y avait aucun titulaire de poste

GCQ-10.

La comparaison avec des postes au sein de 1’administration fédérale, ou avec des niveaux
de classification théoriques tels que GCQ-10 pour lesquels il n’existe aucun poste, n’est
pas compatible avec la comparaison, ancrée sur des principes, qui est faite avec le niveau
DM-3. L’Association et le Conseil ont déerit aux para 123 4 128 de leur mémoire les
principes et le fondement historique qui justifient I'utilisation de I’échelon DM-3 comme
base de comparaison. Comparer les juges aux chefs d’organismes administratifs, méme
s’il s’agit d’organismes quasi judiciaires, revient a placer les juges 3 un niveau inférieur a
celui des haunts fonctionnaires du pouvoir exécutif, soit les DM-3 et les DM-4. Ceci n’est
pas compatible avec les principes qui sous-tendent la comparaison entre les pouvoirs
exécutif et judiciaire, 4 savoir que ’indépendance de la magistrature exige que le pouvoir

exécutif ne soit pas pergu comme supéricur an pouvoir judiciaire.

Le gouvernement ne propose méme pas d’élément de comparaison a utiliser 4 la place
des DM-3. 1l se contente d’affirmer dans son mémoire que « la présente Commission n’a
pas besoin d’examiner la rémunération des sous-ministres™ ». Iin soi, cette affirmation va

tellement & ’encontre de la pratique et des recommandations motivées des commissions

22

Mémoire du gouvernement, au para 127,
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triennales et quadriennales qui se sont succédé qu’elle est tout simplement incroyable.
Toutefois, ce qui la rend proprement insoutenable, c’est le fait qu’elle priverait la
commission d’un outil objectif crucial pour "aider & formuler des recommandations en ce
qui concerne le traitement des juges. Or, 1’objectivité est un des piliers du processus des
commissions d’examen de la rémunération. Sans éléments de comparaison, [’exercice
que doit entreprendre la commission sera arbitraire et ne reposera sur aucun principe. Ce
n’est pas sans raison que le processus suivi depuis la toute premicre commission {riennale

a toujours comporté 'utilisation d’éléments de comparaison.

Le gouvernement précise par ailleurs que, si la présente commission devait examiner
néanmoins le salaire des sous-ministres, elle devrait examiner le salaire de tous les sous-

minisires et non seulement celui des DM-3%3

. Les raisons pour lesquelles il convient de
rejeter cette idée sont exposées ci-dessus, et la Commission Block a rejeté expressément
les arguments antérieurement mis de ’avant par le gouvernement pour tenter de justifier
ce point de vue. Comme I'indique le mémoire de 1’ Association et du Conseil aux para
123 & 126, la Commission Block a conclu qu’il n’était pas utile de tenir compte de la
rémunération des sous-ministres des niveaux DM-1 et DM-2 parce que ceux-ci,
confrairement aux juges, pouvaient &tre promus a ’échelon DM-3. En rejetant la
démarche proposée par le gouvernement, la Commission Block s’est simplement montrée
fidéle 4 la position adoptée depuis la premiére commission triennale en 1983, la
Commission Lang, qui utilisait comme base de comparaison les sous-ministres de niveau

DM-3, comme nous ’avons mentionné plus haut. La Commission Block disposait de tout

I’historique concernant 1’utilisation de cette base de comparaison.

Pour ce qui est de la rémunération 4 risque des DM-3, la Commission Block a confirmé
qu’elle faisait partie intégrante de la rémunération des DM-3 et qu’elle devait étre prise
en compte dans le cadre de la comparaison établie avec les traitements des juges. La
Commission Drouin a également confirmé qu’il fallait tenir compte de la rémunération a

risque™. Quant a la Commission McLennan, elle a affirmé que les primes 2 risque « ne

# Mémeire du gouvernement, au para 121.

2 Rapport Drouin (2000) 3 lap 27.
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[pouvaient] done pas 8tre ignorées™ ». Encore une fois, le gouvernement n’a présenté
aucune raison valable ni aucun changement de faits ou de circonstances qui sauraient
justifier que la présentc commission réexamine la question, encore moins qu’elle en

vienne & une conclusion différente de celle des commissions antérieures.

C. Paramétres d’analyse des données compilées par I’ARC sur les avocats
indépendants
73.  Comme il I’a fait par le passé, le gouvernement voudrait débattre de nouveau des

paramétres qui sont adéquats pour ’analyse des donndes compilées par I’ARC sur les
avocats indépendants. Ce débat est contraire & la recommandation 14 de la Commission

Block.
74.  Le gouvernement propose les parametres suivants :
- le revenu des avocats se situant au 65° plutdt qu’au 75° rang centile;

- tout le groupe des 35 4 69 ans plutdt que le groupe des 44 3 56 ans, dont

provient la majorité des juges qui sont nommes;
- Pinclusion des avocats qui gagnent moins de 60 000 §;

- P’absence de prise en compte du fait que la majorité des candidats

nommés 4 la magistrature sont issus des 10 principales RMR;

- le calcul d'une nouvelle valeur pour la rente judiciaire, valeur a ajouter

au traitement des juges aux fins de la comparaison.

Chacun de ces paramétres est analysé ci-dessous.

> Rapport McLennan (2004) 4 la p 31,
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1. Le 65° ou le 75° rang centile

Le gouvernement soutient, par I’entremise de son expert, M. Haripaul Pannu, pour la
troisidéme fois, que le revenu des avocats indépendants situé au 65° rang centile plut6t
qu’au 75° rang centile dans les données de ’ARC devrait servir de point de comparaison
pour I’évaluation de la pertinence du traitement des juges. 1l avait présenté le méme
argument devant la Commission McLennan et la Commission Block. La Commission
McLennan a rejeté ceite proposition tandis que la Commission Block ne s’est pas

penchée sur les détails des données relatives aux revenus des avocats indépendants.

11 est important que la commission prenne note du fait que le gouvernement a lui-méme
proposé le 75° rang centile devant la Comumission Drouin. Son expert, Hay Management
Consultants Ltd., avait alors affirmé que «une comparaison siricte avec des données
semblables sur le marché pour les cadres supérieurs donnerait le 75° centile?® ». Les
experts de la Commission Drouin, MM. Gaudet et Sauvé, de Morneau Sobeco, ¢taient
d’accord. L.’Association et le Conseil avaient proposé quant & eux un rang centile
supéricur, soit le 83° ou le 87°'. Toutefois, par respect pour le principe de la continuits,
1’ Association et le Conseil ont adhéré depuis lors au choix du 75° rang centile. Non
content que son propre chiffre ait ét€ adopté, le gouvernement souhaite maintenant

obtentr une nouvelle réduction.

Les experts en rémunération retenus par 1’Association et le Conseil expliquent aux
pages 1 4 3 de leur rapport que les principes applicables en matiére de rémunération
appuient I’utilisation du 75° rang centile dans le cas qui nous occupe. En résumé, ils
estiment que le 75° rang centile devrait étre utilisé parce qu’il fait contrepoids aux
revenus plus faibles recensés dans les données, méme aprés ["exclusion des faibles

revenus {dont nous traitons ci-apres).

MM. Levasseur et Moate appuient aussi le point de vue exprimé par l'expert qui

représentait la magistrature devant la Commission Block, M. Paul Wazzan, de Navigant

8 Rapport Drouin (2000) a la p 42.

27 Rapport Drouin (2000) 4 1a p 42.
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Consulting, soit que la comparaison avec le 75° rang centile ne signifiait pas que les juges
seraient issus du groupe d’avocats dont les revenus se situent dans le premier quartile
(25 %) au Canada®®, comme P’affirmait M. Pannu.”® M. Wazzan avait fait remarquer que,
le comportement économique étant ce qu’il est, le fait d’¢tablir la rémundration 4 un
certain rang centile a toujours pour effet d’attirer davantage de personnes dont la

rémunération est inférieure & ce niveau que de personnes dont la rémunération y est

supérieure.
2. Groupe d’ige

Le gouvernement propose le groupe d’dge de 35 & 69 ans pour ’analyse des données de
I’ARC, Tl utilise aussi un coefficient de pondération qui varie en fonction du nombre
d’avocats nommés & la magistrature appartenant a des fourchettes secondaires au sein de

ce groupe d’age général.

L’ Association et le Conseil ont proposé le groupe d’dge de 44 & 56 ans, soit le groupe
auquel appartient la majorité des avocats nommés & la magistrature, C’est le groupe d’4ge
qu’avaient utilisé la Commission Drouin et la Commission McLennan. M. Sauvé,
’expert de la commission, a exprimé un avis, dans une lettre datée du 24 mars 2004,
selon lequel « il n’y a[vait] aucune raison de conclure » que le groupe des 44 & 56 ans
n’était «plus un groupe de référence adéquat aux fins de I’étalonnage des
rémunérations™’ ». Selon I’avis d’experts de MM. Levasseur et Moate, le groupe d’4ge
auquel appartient la majorité des avocats nommés a la magistrature est le groupe d’age
pertinent puisque inclusion de tous les groupes d’dge, méme avec un coefficient de
pondération, pourrait amener diverses formes de distorsion. Ils fraitent de cette question a

la page 3 de leur rapport.

% P, Wazzan, Navigant Consulting, A Review of Canadian Private-Sector Lawyer Income: Supplemental Report

29

(28 janvier 2008) au para 16, Annexe ) du présent mémoire de réplique.

Rapport de M, Pannu & 1a p 5 de annexe E du Mémoire du gouvernement du Canada.

3 Lettre de M. Sauvé & la commission datée du 24 mars 2004, a la p 5/8, annexe E du présent mémoire de réplique.
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3. Exclusion des revenus inférieurs a 60 000 §

81,  L’Association et le Conseil réitérent que l'utilisation de données sur les revenus des
avocats indépendants inférieurs & 60 000 $, comme le propose le gouvernement, déforme
les données sur les revenus a analyser aux fins de l’évaluation de la suffisance des
traitements des juges. Parmi les paramétres dont traite le présent mémoire de réplique,
I’exclusion des faibles revenus produit les effets les plus significatifs sur les données de
I’ARC., En insistant pour que des revenus annuels aussi bas que 12 007 $*! soifent inclus,

le gouvernement cherche a abaisser le revenu a tous les rangs centiles.

82.  Tant la Commission Drouin que la Commission McLennan ont appliqué le principe de
’exclusion des faibles revenus. A I’époque visée par le rapport Drouin, le seuil était de
50 000 $; la Commission McLennan a haussé ce seuil a 60 000 $ pour tenir compte de
Pinflation. La position de M. Pannu voulant que les faibles revenus soient inclus n’a pas
été retenue par I’expert de la Commission McLennan, M. Sauvé, qui expose sa position

dans sa lettre du 24 mars 2004%2,

83. MM. Levasseur et Moate sont catégoriques : I’inclusion des revenus inféricurs & 60 000 §
n’a aucun sens du point de vue de 1’étalonnage des rémunérations, MM. Levasseur et

Moate traitent de cette question aux pages 3 et 4 de leur rapport.
4. Région métropolitaine de recensement

84.  L’expert du gouvernement, M. Pannu, ne traite pas du fait que la plupart des candidats
nommés 4 la magistrature sont issus des dix principales RMR et qu’il conviendrait donc
d’examiner tout particulidrement ce parametre lorsqu’on analyse les données compilées
par PARC. 1I fait plutét un calcul montrant les écarts respectifs entre le revenu des
avocats indépendants appartenant 3 chacune des RMR et la moyenne nationale.
MM. Levasseur et Moate estiment que ce calcul est sans intérét. Ils abordent cette

question a la page 4 de leur rapport.

¥ Revenu au 5° rang centile en 2010; voir le rapport de M. Pannu 4 Pannexe E du Mémoire du gouvernement du
Canada.

2 Annexe E aux pp 5-6/8.
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5. Pension

85.  L’actuaire expert de la commission, M. Sauvé, a calculé la valeur de la pension pour la
Commission McLennan. Cette derniére a accepté son chiffire de 22,5 %>, L expert du
gouvernement, M. Pannu, en est venu au chiffre de 24 % en 2004* et de 24,6 % en
2007%. 11 avance maintenant le chiffre de 27,2 % et ajoute 9,7 % pour 'avaniage 1ié 4 la
rente d’invalidité, pour un total de 36,9 %. Cette derniére catégorie était absente des deux
rapports précédents de M. Pannu, bien que la rente d’invalidité existdt déja a ce moment-

3

1.

86. L’ Association et le Conseil ont retenu les services de M. Brian FitzGerald, actuaire
spécialisé en évaluation des pensions, pour qu’il détermine la valeur de la pension et
présente ses observations sur le point de vue le plus récent de M. Pannu sur cette
question. Son rapport est joint & I’annexe C. Il en conclut que la pension a une valeur de
23,8 %. Quant a 'avantage 1ié 3 la rente d’invalidité, il estime qu’il ne s’agif pas d’une
question actuarielle, mais bien d’une décision administrative & prendre quant au fait de la
considérer comme faisant partie du régime de pension ou d’un régime d’assurance. Or, il
se trouve que le Parlement a inclus U'invalidité permanente dans le régime de pension,

comme le précise art 42(1)c) de la Loi sur les juges.

87. Méme si Pinvalidité devait étre prise en compte dans 1’établissement de la valeur de la
pension, M. FitzGerald est d’avis que sa valeur est de 3 % et que la valeur de la pension
serait alors de 22,7 %, pour un total de 25,7 %. Une comparaison des données de ’ARC
et des traitements des juges majorés de la valeur de la rente judiciaire (avec et sans la

rente d’invalidité) calculée par M., FitzGerald donne les tableaux suivants :

33 Rapport McLennan (2004) a fa p 64.

# H. Pannu, Report on the Earnings of Self:Employed Lawyers for the Department of Justice Canada for the 2003
Judicial Compensation and Benefits Commission (janvier 2004) & la p 11, Annexe F du présent mémoire de
réplique.

3 H. Pannu, Report on the Earnings of SelfEmployed Lawyers for the Department of Justice Canada in
Preparation for the 2007 Judicial Compensation and Benefits Commission (décembre 2007) 4 1a p 11, Annexe G
du présent mémoire de réplique.
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Comparaison du traitement des juges puinés avec une rente judiciaire de 23,8 %
et du revenu de profession net des avocats indépendants au 75° rang centile
(Revenu de profession net > 60 000 §, groupe d’4ge de 44 4 56)
Le Canada et les 10 principales RMR, de 2006 a 2010

2006 343985 % 414078 § 302939 % ~11,.9;A -26,8 %
2007 368458 % 451031 % 311976 % -153% -30,8 %
2008 3665778 446 370 § 321880 % -12,2% -27,9%
2009 380087 § 452 906 $ 330794 § -13,0% -27,0%
2010 395274 % 468 261 $ 335993 % -15,0% -28,2 %

Comparaison du traitement des juges puinés avec une rente judiciaire de 25,7 % (y
compris la rente d’invalidité)
et du revenu de profession net des avocats indépendants au 75° rang centife
(Revenu de profession net > 60 000 $, groupe d’age de 44 a 56)
Le Canada et les 10 principales RMR, de 2006 4 2010

2006 343985 § 414078 § 307 588 § -10,6 % -25,7%

2007 368458 % 451 031 § 316764 § -14,0 % -29,8 %
2008 366577 % 446370 § 326820 % -10,8 % -26,8 %
2009 380087 % 452 906 $ 335870 % -11,6 % -25,8%

2010 395274 % 468 261 § 341150 % -13,7% 27,1%
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LA POSITION DU GOUVERNEMENT QUANT A SA REPONSE AU RAPPORT
BLOCK

La commission a demandé, dans son avis du 8 décembre, s’il était « nécessaire ou
souhaitable » que la présente commission « se penche » sur la rapidité et la substance de
la réponse du gouvernement au rapport de la Commission Block, L’Association et le
Conseil répondent 3 cette question par ’affinmative. La préoccupation des membres de la
magistrature en ce qui concerne la rapidité et la substance de la réponse du gouvernement

au rapport Block est exprimée aux paragraphes 75 4 79 du mémoire.

De maniére plus générale, 1’Association et le Conseil ont présenté des mémoires
complets 4 la Commission Block sur le fait que celle-ci devait absolument formuler des
observations sur les questions liées au processus, surtout en ce qui concerne la conduite
des parties lorsque celle-ci va a I’encontre du processus obligatoire en vertu de la
constitution. Pour la Commission Block, le point qui soulevait des préoccupations était le
fait que le gouvernement avait publié une deuxiéme réponse au rapport de la Commission
McLennan aprés avoir déjd publié une premiére réponse. La Commission Block a
soutenu au paragraphe 37 de son rapport qu’il était non seulement acceptable qu’elle
agisse comme « gardienne» du processus des commissions et qu’elle préserve son

intégrité, mais que ¢’était son devoir de le faire :

Les parties doivent néanmoins avoir accés & une tribune ou elles
peuvent soulever légitimement des inquitudes qui ont trait au
processus. A notre avis, grice 4 leur indépendance et & leur
objectivité, les commissions quadriennales sont bien placées pour
offrir cette tribune et présenter des soumissions constructives sur
les questions de processus, & mesure qu’elles se présentent. La
structure et le mandat de la Commission sont énoncés dans la loi,
mais toute question de processus qui touche son indépendance, son
objectivité ou son efficacité fait bel et bien partie de son mandat. 11
est tout & fait approprié et, peut-on dire, impdratif que la
Commission soit la gardienne du processus des commissions
quadriennales ¢t s’emploie activement & protéger ces exigences
constitutionnelles.

La Commission Block a jugé a bon droit que I'impératif constitutionnel ayant mené a la
création du processus des commissions exigeait nécessairement que les commissions

aient la maitrise de leur propre processus. L.a Commission Block en est venue & ce point
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de vue aprés avoir analysé en détail et avoir étudié attentivement les arréts de la Cour
supréme du Canada dans le Renvoi relatif aux juges de 1'[.-P. -E. et dans 'affaire Bodner.
Plus particuliérement, la Commission Block s’est montrée sensible & la conclusion de la
Cour supréme du Canada selon laquelle la magistrature et le gouvernement avaient
besoin d’un moyen non litigieux de régler la question de la rémundration des juges,

comme le déerit 1a Commission Block au paragraphe 35 de son rapport :

Les arréts de la Cour supréme dans le Renvoi relatif & I’L-P.-E. et
dans Bodner montrent clairement que la magistrature peut
s’adresser aux tribunaux pour obtenir un contréle des décisions du
gouvernement ayant frait aux questions de traitement des juges. Il
est cependant tout aussi clair que cette option est un dernier
recours et que le fait de s’en prévaloir comporte de sérieuses
implications. Comme la Cour supréme [’a indiqué dans 1’arrét
Bodner, les poursuites ayant trait & ces questions « donnent une
piétre image de ceux qui y sont associés ». Elle a aussi exprimé
Pespoir que les tribunaux soient rarement appelés a intervenir; non
seulement les litiges entre le pouvoir judiciaire ef le pouvoir
exécutif peuvent-ils susciter des tensions entre les parties, mais ils
risquent en outre réellement de ternir la perception des juges et du
systéme judiciaire par le public.

L’intérét public n’est pas servi si I'une des parties doit s’adresser aux tribunaux pour
régler des questions découlant du processus des commissions d’examen de la
rémunération, qu’il s’agisse de questions de fond ou de questions ayant trait au processus.
C’est pourquoi la présente commission devrait continuer de suivre les principes adoptés
par la Commission Block et se pencher sur le fait que la réponse du gouvernement 4 la
Commission Block a été communiquée aprés la date limite prévue par la loi et sur le fait
quelle ne rejetait essentiellement aucune des recommandations formulées par la
Commission Block. Par conséquent, la commission devrait accepter la requéte pressante
des juges lui demandant de formuler une recommandation réitérant qu’il est impératif que
toutes les parties adhérent rigourcusement aw processus des commissions afin de

préserver la confiance et de maintenir 1’efficacité de ce processus constitutionnel.

CONCLUSION

L’Association et le Conseil réitérent les argpuments exposés dans le mémoire qu’ils ont

déposé le 20 décembre 2011 & [appui d’une recommandation de mise en ceuvre
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prospective des recommandations de la Comunission Block. Le gouvernement n’a

présenté aucun argument convaincant justifiant les mesures qu’il souhaite prendre a

I’encontre des membres de la magistrature, 4 savoir le plafonnement du rajustement
g >

fondé sur I'TAE et le refus de toute augmentation de leurs traitements.

Le tout respectueusement soumis
pour le compte de 1’ Association canadienne des juges des cours supérienres et du Conseil
canadien de la magistrature

Montréal, 1e 30 janvier 2012

{(s) Pierre Bienvenu

Pierre Bienvenu, Ad. E.

Azim Hussain

Norton Rese Canada S.E.N.C.R.L., s.r.l.
1, Place Ville Marie

Bureau 2500

Montréal (Québec) H3B 1R1
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January 27" 2012

Mr. Azim Hussain

c/o Norton Rose Canada LLP
Suite 2600

1 Place Ville Marie

Montréal, Qc, H3B 1R1
Canada

RE: Submission to the Judicial Compensation and Benefits Commission

Etude Economique Conseil (EEC Canada) Inc. ("EEC”) has heen retained by Norton Rose Canada LLP
acting on behalf of the Canadian Superior Court Judges Association and the Canadian Judicial Council as
a consulting expert firm in economics. EEC has been asked to review Section 2 of Part lli, "Current
Economic and Fiscal Conditions”, presented in the Submission of the Government of Canada. This
document provides EEC’s comments.

The analysis of the current economic and fiscal conditions submitted by the Government of Canada
covers a very short period, both historically and forward looking. This limitation may lead to wrong
conclusions and mistaken Interpretations.

In order to detect trends and their eventual reversal, it is important to include in the analytical ine-of-sight
data from a significant number of preceding periods. In doing so, it becomes clear that in spite of the
uncertainty regarding the global economy, the Canadian economy shows posifive and encouraging signs
of recovery, something recognized by many economic forecasters.

As explained below, Canada is on the path of an economic recovery as shown by its recently published
results on foreign trade and on employment. This is confirmed by most if not ali published economic
forecasts.

Forelgn Trade

A first example concerns the evolution of exports. Whereas Canada's trade balance and exports have not
retummed fo the levels before the recession of 2008-2010 (see Table 1), recent key statistics pertaining to
foreign trade show encouraging material signs of recovery:

» Canada's trade balance with the world went from a deficit of $487 M in October 2011
to a surplus of $1.1 billion In November 20117;

» For the first eleven months of the year in 2011 (Table 1), Canada had a trade deficlt
of $1.5 billion doliars, a serious improvement compared with the deficits of 2010

{$10.9 billion) and 2009 ($4 billion);

» Canada’s trade surplus with the United States increased from $3.5 billion in October
2011 to $4.6 billion in November 20112 For the first eleven months of the year in
2011 (Table 1), the trade surplus reached $43.5 billlion, in continuous progress from
2009 and 2010;

* Stalistics Canada, Catalogua no. 65-001x, “Canadian International Merchandise Trade”, November 2011, p.5.
? Statistics Canada, Catalogue no. 65-001x, “Canadian International Merchandise Trade”, November 2011, p.5.

4124-A, Sainte-Catherine West, Montreal (Quebec) Canada H3Z 1P4
Tel: (514) 939-2296 info@eecgroup.com Fax : (514) 939-2321




» Finally, for the year 2011 from January to November, Canadian exports to the world
rose {o $415 blllion, a level exceeding those of 2002 and 2010, and more closer to
those observed before the recession (Table 2). The frend is also positive for
Canadian exports to the United States with an Increase in 2011 to a level closer to
the pre-recession ones.

Table 1
Canadian Merchandise Trade Balance
For the first 11 months of the year
{January to November)
{Millions of dollars)

First 11 months of the year Total With the

{January to November) United Slates
2007 45,949 80,061
2008 47,590 85,879
2009 -4,738 30,336
2o -10,894 32,390
201 -1,487 43,479

Source: Statistics Canada, Cat. 65-001x, Text Table 1, .
November 2011, November 2010, November 2009, November 2008

Table 2
Canadian Merchandise Exports
For the first 11 months of the year
{January to November)
(Millions of dollars)

First 11 months of the year Total With the

{January to November) United States
2007 426,779 328,021
2008 454,883 344,220
2009 336,744 246,357
2010 367,468 270,371
2011 415,308 300,138

Source: Slatislics Canada, Cat. 65-001x, Text Table 1,
Nevember 2011, November 2010, November 2009, November 2008

According to the Bank of Canada®, external demand for Canada’s exports is projected to grow moderately
in 2012 and to pick up further in 2013 in response to a rebound in the growth in the United States.
Deteriorating economic conditions in Europe should have a relatively modest impact given Canada's
limited direct trade links with Europe: the European situation should affect Canadian exports primarily
through their spillover effects on the Unkted States private domestic demand.

® Bank of Canada, "Monetary Policy Report’, January 2012, p.17.
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Employment

A second example relates to employment trends. After a deceleration from August to November 2011
(Table 4), employment rose in December. On a yearly basis (Table 3), there are 265,000 more empioyed
than in 2010 and 219,000 more employed than in 2008 before the recession. The unemployment rate
rose to 7.5% in December and is estimated at 7.4% for 2011, an improvement compared to the recaession
period. According to CIBC World Markets®, Canada had one of the most robust employment recoveries in
the G7, regaining the jobs lost during the recession.

Table 3
Employment and Unemployment rafe in Canada
2007 to 2011

Year Employment fevel Change Unemployment
(Seasonnaly adjusted) (Thousands) rate
(Thousands)
2007 16,806 396 6.0%
2008 17,087 281 6.1%
2009 16,813 274 8.3%
2010 17,041 228 8.0%
2011 17,306 265 74%

Source: Statisties Canada, Canadian Economic Observer”, cal.11-010-X, Tables 5.1-1 and 5.1-4,
January 2012, Tables 6.1-1 and 6.1-4 for the other years

Table 4
Employment and Unemployment rate in Canada
by month in 2011

Year Employment level Change Unemployment
{Seasonnaly adjusted) | (Thousands) rate
{Thousands)
January 17,214 69 7.8%
February 17,230 16 7.8%
March 17,228 -2 7.7%
April 17,286 58 : 7.6%
May 17,309 23 7.4%
June 17,337 28 7.4%
July 17,344 7 7.2%
August 17,339 -5 7.3%
September 17,400 61 7.1%
October 17,346 -54 7.3%
November 17,327 -19 74%
December 17,344 17 7.5%

Source: Statistics Canada, Canadian Economic Observer”, cat.11-010-X,
Tables 5.1-1 and 5.1-4, January 2012,

4 ¢lBC, “Economic Insights”, December 22, 2011, pB.
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The Bank of Canada anticipates that the Canadian economy will gradually return to full capacity by the
third quarter of 2013% This should have a positive impact on employment. The analysis of the Royal Bank
of Canada as of December 2011° points also in this direction with an employment increase in 2012, The
unemployment rate is expecied to decline gradualiy to 6.9% by mid-2013.

Longer Term Perspective of the Canadian Economy’

While it is difficult to predict with accuracy specific future events for a medium and long-term pericd, the
forecast horizon of the economic outlook, in the current context, should not be limited only to 2012 but

should extend at least to 2013.

There Is a common view that Canadian economic activity Is expected to improve in 2012, mainly during
the second half, ending with a modest growth between 1.7% and 2.5% according to numerous
forecasters (Table 5). However, in 2013, the overwhelming majority of published projections expect real
GDP to grow at a faster pace than in 2012.

The most recent notice of the international Monetary Fund on Canada as of December 2011 reaffirms the
positive wew expressed In the recent past that “Canada’s medium term outiook remains broadly
favorable*® despite the near term high downside risks due to the financtal turmoil in Europe and rising
household indebtedness in Canada. On January 24 2012, the [MF revised downward its projections for
world growth In 2012, expecting a mild recession in the Euro area and a slowdown of the growth in the
rest of world®. Even though the projections of growth for Canada are now lower than they were in
September 2011, the perspective for 2012 is still of a positive growth rate of 1.7%, with an increase to 2%
in 2013. Furthermore, the IMF recommends that countries should avoid too rapid tightening of fiscal
policies and those that have the fiscal space should consider slowing the pace of consolidation this year.

Table 5
Projections of Real GDP Growth by forecasters

Indicator | Forecaster Date of profection 2011 | 2042 | 2013

Bank of Canada January 13, 2012 24 2.0 2.8

Bank of Montreal January 27, 2012 23 2.0 25

CIBC January 26, 2012 24 2.0 2.1

gg?;’ Desjardins January 23, 2012 23 2.1 2.5
gr(?’/z\;th international Monetary Fund | January 24, 2012 2.3 1.7 2.0
Royal Bank of Canada December 2011 2.3 2.5 2.6

Scotiabank January 3, 2012 23 1.8 2.4

Toronto Dominion December 14, 2011 24 1.7 2.2

5 Bank of Canada, “Monetary Policy Report”, January 2012, pp1, 28.
& Royal Bank of Canada, "Economic and Financial Market Qutiook”, December 2011, p.6.
7 This section Is based on published information as at January 27" 2012

% International Monsetary Fund, “Canada 2011 Article IV Consuitation” IMF Country Report No.11/364,
December 2011, p.7 and Public information Notice No. 11/160, December 22, 2011, p.3.

¥ International Monetary Fund, "World Economic Outlook UPDATE”, January 24, 2012, p.1.

International Monetary Fund, “IMF Marks Down Global Growth Forecast, Sees Risk on Rise”, IMF Survey
online, January 24, 2012,

International Monstary Fund, “Fiscal Monitor UPDATE”, January 24, 2012,
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The Bank of Canada concurs with this positive view. In January 2012, it presented its updated outlook for
the Canadian economy, which is "little changed” '® from October 2011 {Table 8). The Bank estimates that
the economy grew by 2.4% in 2011 and projected a modest growth of 2% In 2012, after which it would
climb to 2.8% in 2013, returning to {ull capacity by the third quarter of 2013, one quarter earlier than was
expected in October 2011. s updated scenario takes into account the followlng:

D)

fi)

iif)

iv)

v)

vi)

vii)

The European crisis will be contained by the measures Implemented by the European
authorities supporting a gradual recovery beginning in late 2012 ": the failure to contaln
the crisis in Europe remains one of the fwo main downside risks to Inﬂation in Canada'®

Recent improvement in economic conditions in the United States and some recovery n
consumer confidence will contribute to its projected growth through 2013™

“Aggregate supply and the price of credit to businesses and households in Canada
remain ver}/ stimulative providing important ongoing support to the economic
expansion”

Growth of household expenditures (consumer spending and residential investment) ata
steady pace through 2013 (higher than its outicok in October 2011'): however,
household debt levels may lead to a deceleration in househofd spending, which
constitutes the second main downside risk to lnflation In Canada'®y;

Solid growth in business fixed investment in 2012 with strengthening in 2013 as
confidence recovers'’ and financial condmons remaining very stimulative, a fundamental
supporting business investment in Canada'®

Madest contribution of government spendlng to real GDP growth, in line with fiscal plans
of federal and provinciat governments*;

Slow growth in foreign activity, with competitiveness remalining a challenge for Canadian
firms (high unit labour costs, appreciation of the Canadian dollar)®.

" Bank of Canada, "Monetary Policy Reporl”, January 2012, pp.1, 19, 23,
" Bank of Canada, “Monstary Policy Report”, January 2612, pp.3, 10.

% Bank of Canada, “Monetary Policy Report’, January 2012, pp.1, 2, 31.
2 Bank of Canada, “Monetary Policy Report”, January 2012, pp.3, 12.

4 Bank of Canada, “Monetary Policy Report®, January 2012, p.19.

15 Bank of Canada, "Monetary Policy Repart”, January 2012, p.24.

"% Bank of Canada, "Monetary Policy Report”, January 2012, pp.2, 31.

7 Bank of Canada, “Monstary Policy Report”, January 2012, p. 26.

'8 Bank of Canada, “Monetary Policy Report*, January 2012, p. 25.
"9 Bank of Canada, "Monetary Policy Report”, January 2012, p.26.
2 Bank of Canada, "Monetary Policy Report”, January 2012, pp.26, 27.
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Table 6
Bank of Canada -Summary of the base-case projection for Canada

© 2011 2012 2013
Real GDP Growth (%}
January 2012 24 20 2.8
Qctobsr 2011 2.1 1.9 29
duly 2011 2.8 26 2.1
April 2011 29 26 2.1
January 2011 24 2.8 -
Consumer Price Index (4 -
Quarters Average) - : ,
January 2012 28 18 1.9
October 2011 29 1.4 1.8
July 2011 28 2.1 2
April 2011 25 2.1
January 2011 2.1 1.9 -
US Real GDP Growth (%) ) .
January 2012 1.8 2.0 22
October 2011 1.7 1.7 33
July 2011 24 3.2 33
April 2011 3 3.2 3.3
January 2011 3.3 3.2 -

Source:  Bank of Canada, Monetary Policy Repori Summary, January 2012, October 2001, July 2011,
April 2011, January 2011,




Conclusion

As at the end of 2011, Canada Is on the path to economic recovery. its external merchandise trade
balance is moving towards its past surpluses. Its balance with the US, its maln trading pariner, is positive
and increasing for the last two years. The lagging employment indicators point to material growth, as
unemployment is on the decrease as a result of a fairly dynamic underlying growth. The Bank of Canada
projects a return to full capacity utilization before the end of 2013.

In terms of medium term perspective, most if not all forecasters project growth for Canada In 2012 and an
even stronger economy in 2013.

. Yours sincerely

Diane Marleau
Vice-president, Economist
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PROFESSIONAL INTERESTS

VICE-PRESIDENT OF ETUDE ECONOMIQUE CONSEIL (EEC CANADA)

Ms. Diane Matleau Is vice-president of Etude Economique Conseil {EEC Canada) Inc., a private Canadian
consulting firm with headguarters In Montreal, Since its creation in 1980, the firm has been operating on national
and international markets. Specialized in economic and management planning, EEC Canada is today one of the
fargest private, bilingual and research companies working in the area of applied economics in North America.
Agreements with associated enterprises allow to EEC Canada to offer complementary services In Canada and

Etirope.

Under the direction of its pariners, the professionals of EEC Canada offer a variety of complementary expertise
and have developed infegrated and systematic methads, approaches and work habits to insure the quality of the
content of its studies and reports. EEC Canada cultivates lasting relationships with lts clientele. Its services, often
Initially contracted in the context of ad-hoc studies, evolve regularly Into long lasting service contracts due to thelr
guality. Such long-term relationships are Increasingly becoming the norm at EEC Canada. They are due to the
professionalism and the ethical conduct of EEC Canada's professionals, who place all the most recent and most
relevant knowledge and work methods at the disposal of its clients.

PROFESSIONAL EXPERTISE

Both the management and economic skills of Ms. Marleau have enabled her to wark in various areas of applied
economics over the last twenty-seven years. Her fields of interest and specialization include organizational
issues, sectoral economic analysis (in social and Industrial sectors), economic planning and development,
economic and financial praject assessment, marketing, strategic planning and management information system.
In the course of her work, Ms. Marieau has developed an important expertise in surveys methodologies, data
bases analyses and economic quantitalive methods (demand forecasting, econometric models, financial

simulation models, etc.).

TEACHING EXPERIENCE

Concurrent to her consulting work, Ms. Marleau has been an university lecturer in macroeconomics,
microeconomics, cost-benefits analysis, and business economics,
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EDUCATION

M. Sc. Management
«Applied economics »

B.AA. Management « Economics » Affalres

DEC
Administratives sciences

EMPLOYMENT

1978 — 1980

1980 — 1982
1983 — 1987

1987 & ce jour

OTHER WORKING EXPERIENCE

1979 - 1984

1980 — 1983

PROFESSIONAL ASSOCIATIONS

Ecole des Hautes Etudes Commerciales — 1980
Moniréal

Ecole des Hautes Etudes Commerciales — 1977
Moniréal

Coliége Bois-de-Boulogne

Moniréal 1973

Teaching and research assistant

Institut d’Economie appliquée

Ecole des Hautes Etudes Commerciales, Moniréal
Economic Consuitant

TAMEC, Montréal

Economic Consultant
CEGIR, Monfréal

Economic Consuitant
Vice-president and partner
Etude Economique Conseil (EEC Canada}

Lecturer (MBA and BAA programs)
Institut d’économie appliquée
Ecole des Hautes Etudes Commerclales

Lecturer (BAA program)

Département d’économie
Université du Québec a Montréal

- Association des économistes guébécois
- Financial Women’s Association Québec

BOARD MEMBERSHIPS

- Royal Canadian Mint, member of the Human Resources Committee (January 1895 — June 2001)

- La Société Générale de Financement du Québec, member of the Executive Committee and of the Audit
Committes, chairman of the Audit Committee (April 1995 ~ December 2003}

- The Kenneth Wood Portfolio Management Program, Concordia University {from October 2000 fo April
2004), member of the Client Committee

- The Kenneth Wood Portfolio Management Praogram, Concordia University (from 2007) : mentoring of

program’s students

- SGF Chimie, member of the Consultative Committee (April 2002 — December 2003)
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NATIONAL EXPERIENCE

Sectorial studies: strategy, competition analysis, economic policy and program

» Philanthropy Sector — Efficiency and equity of voluntary wage’s withholding as a mode of contribution to fundraising
campaign of Entraide with the employees of the Public Service of Quebec (support to the preparation of the
argumentation and the document presented to the Government of Quebec in the context of the revision of the 2006
decree: analysis of the Entraide campalgns’ results from 2005 to 2008 and of the distribution of the funds between
the partners of Eniraide, analysis of the existing documentation on fundraising costs according to the collection
methods in Canada and United States) — Partenairesanté Québec (2010}

+  Health Sector — The cost of the displil pharmaceutical services in the Public Prescription Drug Insurance Plan of
Quebec: analysis of the evelution of this activity since 2000 (annual volume and fotal costs of the services, profile of
the dispill activity in private pharmacies, production cost structure, degree of concentration of the supply, role of the
dispill services in reaching the pharmaceutical service price ceiling for private pharmacies, impact on the average
revenue per prescription), analysls of the trends of the demand for dispill services (population aging, use of the
services according to the number of drugs served and to the variety of the medication profiles of the clientele) -
Assoclation québécoise des pharmaciens propriétaires (2010)

+ Health Sector — Impact of the revision of the standards and norms for the pharmaceutical compounding sterlle
preparation In private pharmacies (Impact of the new reguirements on the tasks organisation in laboratories, on the
management process of the aclivity, on the human resources ceftification, on investment, production costs,
transportation costs and temperature controls, on the viability and the supply of theses services in private
pharmacias) - Association québécaise des pharmaciens propriéfaires (2008 — 201 0)

» Life Sciences Sector — Direct and indivect effects of the Centre hospitalier de I'Université de Montréal (CHUMY's In its
downtown location: review and analysis of prior evaluations and of examples of life sclences's clusterfarealdisfrict in
Morth America. Analysis of existing documentation and lts economic relevance regarding the potential of traditional
activities being regrouped around a new CHUM with a capacity of 700 beds, Assessment of a regrouping concept for
biomedical activities and Life science clusters from the analysis of a dozen blotech/ Life sclence areas/districts/parks In
North America, Identificafion of (1) essential componenis for creating requested synergles, {2) relevant local and
reglonal location factors, (3) issues and priorities for the purpose of developing a business plan for the Quartier de [a
Santé along with a devetopment strategy and a private sector-government partnership model. City of Montreal,
Borough of Ville-Marle (2005},

+ Transportation sector — Review of the cogency of the recommendations of a study on the taxi industry in Gatineau
presented by the Corporation de développement économique de fa Ville de Gatineau to the Commission des
Transporis du Québec in the context of the public hearings on the taxi situation In this city. ldentification of the main
public interest concerns related to the taxi regulation, of the main economic indicators for an adequate understanding of
the impact of structural changes as taxi zones almagamation and additional licenses issuing, , and of the main
deficiencies of the content and the methodology of the study In regards of its recommendafions. Presentation fo the
CTQ. —Private client (2004)

» Electronis legal information sector — Preliminary examination of various price structures compared to the pricing
practices of main competitors. - Société québécoise d'information jurldique (2003}

+ Publishing sector — The issue of succession of publishing enterprises in Canada. Survey with all the Canadian
publishing enterprises from which the majority was created since more than 20 years. - Canadian Heritage (2003)

« Health sector — Economic role and profile of the private phasmacy in Quebac (Revenues, direct employment, wages,
investment, impact of pharmacists’ shortage on laboratory's operations, anticipalions of pharmacists owners on the
fulure evolution of their sector-) - Assoclation québécoise des pharmaciens proprigiaires (2001 - 2002)

«  Communlcations/telecommunications — Exploratory study of the relative importance of local advertising and revenues
at conventionnal television stations - Unlon des artistes (2000 - 2001)

+ Health seclor — Study of the sub-sector of parenteral preparations in the private pharmacy {organisation of production,
investment cost structure, production cost structure, supply and demand evaluation, impact of the shift towards
ambulatory care, impact of the implementation of new fechnologies) - Association québécolse des pharmaciens
propriétaires (1998)

+ Intellectual property - Determination of a tariff for a public performance right of audio-visual works and elaboration of a
royalties calculation formula. Participation to the mediation process between users and right owners (Private cllents,

1997-1998)
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Communications/telecommunications — The exploitation of a mulfipoint distribution system (MDS) service for video
signals {participation to the preparation of the presentation of the licence application at the CRTC public hearings,
revision of the main aspects of the licence application, compared analysis with the applicalions of competitors,
preparation of the varlous preseniations and interventions of the main representaiives of the company ) - AirComm Inc.

(1997)

Health services - Economic profile of the private pharmacy sector in Quebec - Association québécoise des
pharmaciens propriétaires (AQPP) {1996-1997)

Transportation sector - Study on air freight at Montreal's airports - Montreal Urban Community and Aéroports de
Montréal (1994 - 1995}

Transportation sector - Tariff sitructure of logs and bolls transpartation - L'Association des transporteurs de bois de
IEstrie (1994)

Communications / telecommunications sector - Analysis of the multimedia phenomenon and of the issues influencing
the elaboration of public policies in the cultural seclor - Department of Canadian Heritage (1994)

Communications / telecommunications sector - The future of the Canadian Broadcasting Corporation in a multichannel
environment - Private clients group (1994)

Transportation sector (small parcels delivery) - Impact on competition of the acquisition of a private courier in Canada
by Canada Post Corporation - Group of private clienis (1993)

Transportation sector - Study on book fransportation organization and recommendations on efficient alternatives to the
books postal program financed by the Depariment of Communications - Depariment of Communications of Ganada

(1991-1992)

Communications / telecommunications sector - Evaluation of the Impact of the Canada-US free trade agreemsnt on the
telecommunications equipment industry of Quebec - Depariment of Communications of Quebec {1991)

GCommunications / telecommunications sector - The siuation of the Canadian television industry and the trends of
advertising industry and television advertising revenues - The Girard-Peters Task Force {1991)

Headquarters - Study of headquarters located In the city of Montreal and nearest suburbs (economic profile, effective
corporate functions, needs, economic Impact, and links with the milieu). Strategy to develop actual headquatters and
enhance Montreal's capacities to atiract new headquarters - Montreal City - Comité des initiatives de développement

économique de Montréal (CIDEM) (1880-1891)

Intellectual property - The system of neighboring rights (foundations, nature and scope of these rights, International
agreements in place, understanding of the main national laws) and main issues for the French radio industry -
Department of Communications of Quebec (1990)

Transportation sector - The Impact of tarlff structure changes for the transportation of salt in bulk in Quebsc - Salt
Institute (1990)

Transpotation sector - Study of the milk fransportation organisation by different coopsratives in Quebeg, following the
market needs and sfficiency criteria - Dairy Cooperatives of Quebec (1980)

Agro-industries - Impact on competition of a firm acquisition in the agro-industrial sector - Private client {1890)

Communications / felecommunications sector - Preparation of an argumentation and documents presented at the
public hearings held by the GRTC on the French vocal music quota impossd on the French radio indusiry -Association

canadienne des radiediffuseurs de langue frangaise (1989)

Communications / telecommunications sector - Study of the Issues related to production, broadcasting and promotion
of French vocal music in view of the revision of CRTC regulation on French vocal musle quota at the French radio -
Association canadlenne des radiodiffuseurs de langue frangaise {1988-19889)

Transportation secter - Study on the economic and social effects of the potential entry of & new firm within the extra-
provincial small parcels delivery market - UPS Canada (1988}

Communications / telecommunications sector - Study of the economic, regulatory and cuftural context related to the
implementation of a new French-speaking sport channel In Quehec in view of public hearings held by CRTC -
Telemedia (1987}

Tourism sector - Elaboration of a touristic development plan for the Laurentians reglon - Laurentfans Tourism
Association (Quebec, 1986-1987)
Mining sector - Evaluation of the privatization of SOQUEM's specific operations - Société québecoise d'exploration
minigre (Quebec, 1985)
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. Garment sector - Assessment of the provincial regulation’s impact on the enterprises competitiveness from a
comparative analysls of Quebec, Ontatic and Manitoba - Centre québécols de productivité du vBtement {institut
national de productivité, Québec 1984)

« Communications / telecommunications sector - Study of the main structural aspects of the Canadian television program
production Industry, appraisal of its performance and development of growih policies for the near future - Depariment of
Communfcations of Canada (1980)

Marketing, market and feasibility studies

+ Transportation sector — Market and feasibility study for an exclusive taxi service at the Casino du Lac Leamy — Conduct
of a survey. Presentation to the Commission des transports du Québec in the context of licence applications for taxi
restricted service {Private client, 2002-2003),

« Information sector - Economic and financial feaslbility siudy of a national corporate information system which would
integrate the systems of provinclal and federal jurisdictions - Consumer and Corporate Affairs Depariment of Canada

{1988)
. Retall trade Sector - Market study for the implementation of 2 recard store In Montreat - Dallaire Inc. (Moniréal, 1986)

+ Communications / telecommunications sector - Identification of new opportunities of additional radio and television
signals for French-speaking people cutside Quebec, specifically for those in rural areas, Elaboration of a development
strategy - Fédération des francophanes hors-Québec, Canada (1685)

- Tourism sector - Market study of International touristic exhibitions and outlining of a marketing strategy - Montreal
Congress Center (1985)

+ Advertising sector - Analysis of the Canadian adverising market by type of media and assessment of the Quebec
market share and its evolutlon - Confédération générale de la publicits, Quebec (1884)

+ Building materials sector - Assessment of the Canadian market for a roofing, waterproof barrier made with modified
clastomer bitumen - Victomix inc. {Québec, 1984}

«  Financial / banking sector - Development of an econometric demand model and determination of potential markets and
their subjacent variables for varlous asset and fiabllity items - Fédération des caisses populaires Desjarding du centre
du Québec (1983-1984)

«  Financial / banking sector - Development of a cross-section econometric model and study of the term loan market for
given sectors during different economic cycles - Crédit Industrie! Desfardins (Québec, 1983)

«  Communications / telecommunications sector - Financial and economic feasibility study of distribution alternatives for
DBS (direct broadcasting salellite) signals in remote regions - Department of Communications of Canada {1982)

« Communications / telecommunicetions sector - Feasibility study of a satellite distribution of new {elevision signals and
elaboration of a marketing strategy (product mix, tariff structure) - Canadian Satellite Communication Inc., Canada

(1982)

« Communications / telecommunications sector - Feasibility study on the introduction of a converter for cable subscribers
- Videotron Inc., Quebec (1981)

«  Communications / telecommunications sector - Feaslbllity study of a direct diffusion sateliite projects (DBS) with
different packages of signals - Depariment of Communications of Canada (1980-1981)

«  Communications / telecommunications sector - Feastbilily study on a French language pay television -Civitas inc.
{1980) ‘

Cost-benefit analysis, impact studies, financial and economic evaluation

+  Municipal Infrastructures Sector — Analysis of the management performance and assessment of the business mode! of
the CSEM — The mandate of the CSEM consists of planning, conceiving, building, servicing and exploiting a network of
underground conduits for electrical and telecommunication disfribution purposes on the Island of Monfreal. Light survey
with the users and clients of GSEM and with nelwork managers in similar cities, analysis of the financial and
operational information systemn and of the key performance Indicators, assessment of the current business model and
comparisons with other madels and rationales Implemented in other cities, recommendations on areas of improvement
— Commission des Services Electriques de Monfréal {2010).
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Health sector — Anficoagulotherapy follow-up services in private pharmacies — In the context of a mixed committee
MSSS-AQPP aiming o present a new public program to the Minister of the Depariment of Health and Sacial Services
of Quebac, the study has covered the conditions and modalities of the implementation of anticoagulotherapy follow-up
services in private pharmacies and has identified the advantages and disadvantage of the transfer of these services
from hospitals towards private pharmacies. - Association québécolse des pharmagtens propriétaires (2007, 2008)

Health seclor - Verification of the guaranteed average tariff for 2002 - In the context of the negotiated agreement for
pharmacautical services with Québec Health Depariment, the study has verfied if the guaranteed average tariff had
been reached in 2002. Evaluafion of the monetary claim. Presentation of the report to @ commitiee of arbitration.
Association québécoise des pharmaciens propriétaires (2005-2406})

Health services — Evaluation of the gross margin of pharmaceutical services provided by private pharmacies in 2004
and according to the market served. Assoclation des pharmaciens propriétaires du Québec (2005)

Nanotechnology sector — Dus diligence review of the market and revenue forecasts for an enterprise in
nanotechnology in the context of a second equity investment. Hydre-Québec CapiTech (2002)

Equipment for monitoring, contrel and maintenance of eleclrical power networks — Study of maximization of an
enterprise value in the context of its sale (review of revenues and profits forecasts, estimation of needed investment,
and liquidity needs, examination of scenarios for the realization of the full enterprise value) - Hydro-Québec CapiTech

(2002)

Housshold equipment sector — Post-evaluation of an investment in a franchised business. Examinalion of markets
studies and methodologies supporting the investment (Private cifent, 2002-on going)

Telecommunication sector - Validation of the main business plan scenarios of a wireless services company in the
context of a refinancing: determination of the fundamental value of the company, sensitivity analysis In regard fo
specific determining variables, examination of the evolution of Canadian supply of wireless services - CDP Capital

Communications (2001}

Legal services — Examination of the financial situation of Quebec municipalities and of municipal courts, impact of a
unigue tariff per audition for municipal judges on the operating budget of municipal courts - Comite de Ia Rémunération
des Juges de la Cour du Québec et des Cours Municipales, Ministére de la Justice du Québec (2001)

Transportation sector — Financial value of a limousines business and of the potential damagss caused by a reduction of
transportation flicence privileges. (Private cllent, 2000)

Communications/telecommunications — The remuneration of artist's services used in local advertising at televislon.
Exploratory study identifying the problems and the factors influencing the relative share of arlistic talent remuneration in
the total production and broadcasting cost of an advertisement - Union des artistes (2000 - 2001)

Inteliectual property - Economic value of a reproduction right of audio-visual works used by specialized television
channels. Participation to the efaboration of the methodology and the collection formulae, and to the preparation of the

expert report presented to the Copyright Board. (Private client, 2000)

fndustrial minerals - Evaluation of damages caused by a lack of raw material in the context of the exploitation of a
calclte quarry. Elaboration of the methodology and participation to the preparation of he expert report - Les Calcltes
du Nord inc. {1998-en cours)

Intellectual property - Evaluation of a sound recording works catalogue. Methodological opinfon and establishing of a
rough estimate (Private cllent. 1999)

Infellectual property — Economtic value of the reproduction for private use of sound recording works in Canada and
impact of a levy on the sale of blank audio recording media. Participation fo the preparation of experts presentations
to the Copyright Board - Canadian Private Copying Gollective (1999)

Health services - Economic impact of various monetary demands presented by AQPP in the context of the
pharmaceutical services’ remuneration agreement renewal between the betwsen the Department of Health and Social
Services of Quebec and the pharmacists represented by the Association des pharmaciens propristaires du Québec
(AQPP) - Association des pharmaclens propriétaires du Québec (1998 — on going)

Health serices — Siudy of the prescription aperafing cost In privale pharmacies, Comparative analysls since 1988 -
Assoclafion des pharmaclens propri¢taires du Québec {1998}

Health services - Preparation of a tariff structure by type of preparation of sterile products {parenteral drugs) in private
pharmacy and participation in the negotiafion between the Department of Health and Soclal Services of Quebec and
the pharmacisls represented by the Assodiation des pharmacdiens propriétaires du Québec (AQPP) - Assoclation des
pharmaclens propriétaires du Québac (1897,1088)

Transportation sector — Analysls and review of the financtal situation of a transportalion enterprise. Preparation of an
expert report In the context of legal procedure. (Private client, 1988 -2001)
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= Health sarvices - Participation In the negotiation of the pharmaceuticat services' remuneration agreement in the context
of the First Nations Program belween Health Canada and the pharmacists represented by the Association des
pharmaciens proptiétaires du Québec (AQPP) - Assaciation des pharmaciens proprigtaires du Québec (1997-on
going)

« Legal services — Economic impact of a unique tariff per audition for municipal judges in Quebec — La Conférence des
Juges Municipaux du Québec (1997)

» Health services - Parlicipation In the negofiation of the pharmaceutical services' remuneration agreement between the
Depariment of Health and Social Services of Quebec and the pharmacists represented by the Association des
pharmaciens propriétaires du Québec (AQPP) (sconomic analyses supporting the AQPP'position) - Assoclatton des
pharmaciens propriétaires du Québec {1996)

+ Health services - Analysis of the interactive communication project proposed to the pharmacies by the RAMQ (the
governmental agency responsible of the administration of the drugs govemmental plan) jointly with Bell-Canada in the
context of the implementation of the universal plan of drugs insurance - Asseclation des pharmaciens propriétaires du

Québec (1986)

»  Health services - Preparation of an argument presented by the AQPP in front of the pariiamentary committee on the
law project related to the universal program of drugs insurance (bill 33) and an its potential effects on the private
pharmacy sector in Quebec (1998) - Association des pharmaciens propridtaires du Québec (1986)

+  Publishing sector - Evaluation of the decision to publish a litterary work in a new format - Private cllent (1995-1897)

« Intellsctual property - Assessment of the economic and non-economic impacts of a legisiation introducing a commercial
rental right in the course of the revision of the copyright act in Canada - Department of Canadian Heritage {1994)

+ intellectual property - Assessment of the financial consequences for authors, artists, culfural Industries and consumers
of the Quebsc requests on the revision of the Canadian copyright act (five areas of econamic rights were examined) -
Ministére de la Culture du Québec (1992-1993)

« Health services - Analysis of various scenarlos of the effect of the disinsurance of optometrical services by the
Government of Quebsc - Ordre des optométristes du Québec (1892)

« Transportation sector - Assessment of operating costs and investment costs of an Innovative raliway equipment
building project -Private client (1992)

 Transportation sector - Financial and economic assessment of a trucking firm In Quebec - Transport Belmire Inc.
{1991)

»  Toursm sector - Economic impact analysis of the Rimouskl Congress Centre's project - Department of Regional
Industrial Expansion, Canada (1985)

+ Tourism sector - Economic impact analysis of the Percé Arts Cenfre's project - Deparment of Regional Industrial
Expansion, Canada {1985}

+ Tourism sector - Design of a project analysis mocel applicable to the tourist industry characteristics in order to verify
the eligibility of the projecis to the Department's financial assistance program - Department of Regional Industrial
Expansion of Canada (1984)

Programs evaluation

+ Small enterprises - Evaluation of the Sirategic *Information program in the context of the agreement with the
Groupament des Chefs d'entreprises du Québec (SCEQ) — Développement économique Canada (1999)

«  Small anterprises financing and start-up - Evaluation of technological incubators and of universitary entrepreneurship
centers - Développement économigue Canada, Ministére de l'industrie, de la Science et de la Technologie du Queébec

(1998 - 1959)

» Small enterprises financing - Evaluation of the grant component of special programs for the areas of Laprade and
Thetford Mines consisting in financial support for small enterprises - Federal Office of Reglonal Development {Quebec)

{1992)

+ Tourism sector - Conception and preparation of the methodology evaluating the federal-provinclal agreement on
tourism development in Quebec - Department of Industry, Sciences and Technology of Canada, Department of
industry and Tourlsm of Quebec, Ministére des Loisirs, Chasse et Péche du Québec (1968-1980) .
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Regional / Industrial Development - Economic situation and forecasts

Regional development — Review and analysfs of evaluation and audit studies reports of past and current programs of
CED. This mandated aimed at assisting the evaluation of the Implementation of two programs « Business and Reglonal
Growth » and « Community Diversification » and the sirategic exarnination of expenses. The tasks included &} the data
extraction from approximately forly evaluation and audit reports of CED (2002 to 2006) b) the bullding of a database
wilh more than 800 citations characterized according to specific criteria (e.g.: activities of CED programs, evaluation
issues, the current relevance, the issues concernad by the evaluation frame of the implementation of the two programs,
the type of results and recommendatlons, ..} ¢) the identification of results about the integration of the lessons learned
by the Agency. Canada Economic Development for Quebec Regions (2008-2009)

Regional and Indusirial Scoreboard — Conceptual Phase. Exploratory study identifying the main concepts of industrlal
scoreboards and economic intelligence systems for monitoring the evolution, the structure and the performance of
industries. Review of 44 existing tools of industrial economic information produced in 16 countrles In Europe, Asla and
North America and by three intermnationaliinterregional organizations (European Union, UNIDO and QOECD). Review of
the speclalized literature on structure and performance indicafors (productivity, innovation, competitiveness, elc), of
international benchmarking systems and on growth and innovation indicators. Indusiry Canada (2006)

Legal services — Analysis of the economic situation in Quebec, of the public finances situation (provincial and
municipal), of the collective wealth compare fo other Ganadian provinces and of the short term economic forecasts.
Comité de la Rémunération des Juges de la Cour du Québec et des Cours Municipales, Minisiére de la Jusiice du

Québec { 2004)

Legal services — Analysis of the economic situation in Quebec, of the public finances situation and of the short term
economic forecasts. Comité de la Rémunération des Juges de la Cour du Québec et des Cours Municipales, Ministére
de la Justice du Quéhec ( 2001)

Industrial policy - Preparation of a document synthetizing the principles underlying an Industrial policy in Quebec -
Fonds de solidarité des travailleurs du Québec (1995)

Regional development - Study of the reglonal development issues of the Montérégie region - Federal Office of Reglonal
Development {Quebec) {1993)
Risk capital - Identification of an optimal form of intervention for the FORD(Q) as a funds supplier in the area of risk

capital, of the conditions and criterla orienting the contribution of the FORD{Q} in the financing of risk capitat, notably to
mest the objectives of regional development - Federal Office of Regional Development (Quebec) (1991}

Firm strategy, management system and organisation

*

Health sector - Annual surveys on salaties in pharmacies: level of salary by type of job (in the laboratory and In the
front shop} and number of years of experience, fringe benefits program, evaluation of the shortage of pharmacists and
fts Impact on pharmacist's wage level, reglonal disparities in sataries and shortage of pharmacists, evaluation of the
work of the pharmacy's owner between dispensing, counseling and management, work organisation in the laboratories
or dispensarles. - Assoclation québécoise des pharmaciens propriétaires (2004, 2005, 2006, 2007, 2009, 2010)

Health Sector ~ Impact of the implementation of the first phase of the experimental project of the Quebec Health
Electronic Record (EHR) on work organisation in private pharmacies — Association des pharmaciens propriétaires du
Quéhec (2008 — on going)

Health sector - Organisational analysis of the workload of an omnipraticlan docter on few years — Private client (2007 -
2008)

Transportation sector — Assessment of tha waiting times to obtain taxi services at the Casino of Hull and at the Hotel of
Lake Leamy. Private client (2005)

Forestry sector - Providing services for the financial turnover of the company - Analysis of its financial situation and
recent evolution, preparation of a short term action plan in order to reduce liquidity pressures, projection for the next
year. Presentation to the lending financial institutions and monitoring. Private client (2004 -2005).

Legal services — Review of the worldoad of municipal judges in Quebec in 2002 and impact of a unique tariff per
audition. Comité de la Rémunération des Juges de la Cour du Québec et des Cours Municipales, Minlstére de la
Justice du Québec (2004)
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Health sector — The remuneration of specialist doctors in Quebec compared to other Canadian provinces. Acting as a
methodologlcal expert in the Committee on the remuneration of specialist doctors implemented in the context of the
agreement between the Department of Health and Soclal Services of Quebec and the Fédéralion des médecins
spéclalistes du Québec - Ministére de la Santé et des Services Sociaux et La Fédération des médecins spécialistes du

Québec (2003 — 2004)

Transportation sector — The taxi coupons flnancing system — Examination of the system of paymenis with {axi coupons
In terms of workload and financia! burden for a tax! enterprise. Identification of the type of potentfal impacts on the
enterprise operations following the eveniual issuing of licences for a restricted taxi fransporiation. Presentation to the
public hearings held by the Commission des transport du Québec (Private client, 2002-2003).

Legal services — Review of the workload of municipal judges in Quebec in 1999 and impact of a unique tariff per
auditlon. Comité de la Rémunération des Juges de la Cour du Québec et des Cours Municipales, Ministére de la

Justice du Québec (2001}

Legal services - Evaluation and description of the positions of President and Judges of the Tribunal administrafif du
Québec, Examination of evaluation methodologies for existing posts, of criteria applicabitity to the post of Judge,
identiffication of reference positions and examination of principles providing guidances for the judges remuneration in
different judsdictions. - Tribunal administratif du Québec, Ministére de la Justice du Québec (2001}

Legal services - Organisational analysis and evaluation of the worklead of municipal judges in Quebec, Profile of the
global activity of the municipal courts. Evaluation of the workload of the municipal judges in terms of effective worked
hours. According to the current remuneration structure, review of the global remuneration and of the real remuneration
per audition and per hour worked, Evaluation of the financial impact of implementing a unique fariff per audition,
Comité de la Rémunération des Juges de la Cour du Québec et des Cours Municipates. Ministére de la Justice du

Québec (1998).
Transportation sector - Providing various management and financial services to a taxi company (1998 - on going).
Organisation - Organisational analysls of the work in nuclear medicine of the Hospital of Chicoutimi - Les nucléistes
assoclés (1995-1987)

Transportation sector (refrigerating tfransportation) - Providing varlous management and financial services fo the
company -Revislon of the tariff policy by type of services and the geographlc area, iImplementation of an information
system, including financial and commercial information, adapted to the activities of the firm and the management
needs, Transport Belmire (1881-1804).

Industrial equipment sector - Study of the oplimal localisation of research and development activities of a forestry
equipment manufacturer - La Société générale de financement du Québec (1985}

Financlat / banking sector - Strategic planning in the term loan market for the period 1984-1988 - Crédit industriel
Desjardins (1983)
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INTERNATIONAL EXPERIENCE

Poverty and soclal dimensions of structural adjustment

+ Analysis and comments of the methodological approach for the analysis of social dimensions of stuctural adjustment
and of intervention modsls - CIDA (1989)

» Participation in & social infrastructure project assessment mission in Guinea-Bissau and review of the soclal dimension
component of the World Bank project - World Bank (1988)

+  Poverty profile in Guinea-Bissau and Identification of poverty alleviation measures compatible with the current structural
adjustment program - Worid Bank (1988)

« Study on the nature and the state of poverty In Guinea-Conakry In order fo identify and design poverty alleviation
measures (as macroeconomic policy, programs and projects) to be implemented in conjunction with structural
adjustment program - World Bank (1887-1988)

Industrial davelopment, strategy and policies

+ Local transport services in Ethlopla — World Bank {2011 — 2012) : Assignment aiming to bulld data and knowledge
about the rural transport services, particularly the segments relevant fo farming population and agriculture sector.
More specifically, this study Intends to () identify operational, economic and financlal characteristics, Including
operation costs and prices of transport services avallable in Ethloplan rural and smali town areas, {ii) construct a
database for the characteristics of {he transport services, and (iil) assess constraints and necessary condition for
development of fransport services. Primary data will be collected from four key stakeholder groups: transport services
usars (farmers and other villagers, tradersfoperators, transport services operalors (including truck drivers), transport
authoritiesfregulators (at regional, district and local levels) and associations. Villages and small towns of four regions
in Ethiopia will be covered.

EEC is responsible for the preparation of the survey tools (interview guides for transpart authoritiesfregulaters and
assoclations, questionnaires for transport services users, operators and traders, of training guides for enumerators,
dafa entry and validation tools), for the overall project management, for the planning and the supervision of the
survey, including planning and monitoring the fieldwork, recrulting, training and supervision of intervlew enumeralors,
implementation of quality control, validation and auditing of questionnaires, and data eniry and cleaning. Data
analysls and main findings. The target sample will include 200 respondents and 360 routes (O-D movemenis}.

+ The Caribbean Enterprise and Indicator Survey (CES 2010) — Waorld Bank, Inter-American Development Bank (2010
— an golng). This survey covers 13 counfries of the Caribbean’s and 150 or 360 enterprises by country according of
the type of the survey conducted. The objective of this project are: i) to provide feedback from enterprises on the
state of the private sector in each country, 1i) to provide statistically significant business environment indicators that
are comparable across countries, ifi) to analyze in more detail the foples of business development services,
innovations and lahor markets, iv) fo assess the constralnts fo private sector growth and enterprise performance, and
v) to stimulate systematic policy dlalogue on the business environment and to help shape the agenda for reform.

Preparation of the list of enterprises to be surveyed following speclfic strata for each country, preparation of the
survey tocls (questionnaires, training guides, data enfry and validation tools), overalt management of the project in
the field including the planning and the supetvision of the survey, the recruiting, fralning and supervision of local
enumerators, the implementation of guality control, validation and auditing of questionnaires, and data entry and
cleaning.

+  Trucking Survey in Vietnam — World Bank (2010): in the context of an Urbanization Review In Vietnam, the Trucking
Survey was one of several background studies undertaken with World Bank support as an input to the Urbanization
Review. This survey was designed to help better understand how infer-city transport costs vary across cities and to
separate the effects of different polices and logistics from Infrastructure condilions. The data collected in the course
of the survey helped to determine the implications of policy, logistics and infrastructure conditions on intercily
transport costs and logistics decision making.

Gountry manager in Vietnam. The survey included more than 250 Individual structured interviews with trucking
enterprise managers and with independent truckers, The subjects discussed related fo the enterprise’s history and
profile, the cost structure by main served route, the technology integration and the bottlenecks, the constraints
regarding external trade (exports and imports), the characteristics of the vehicles fleet, the performance and financial
results and the obstacles and constraints face by the business In the course of ils operation. Elaboration of an origin-
destination matrix with more than 850 routes classlfied according to the type of origin and the type of destination,
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Preparaiion of the list of enterprises to be surveyed following specific strata for each country, preparation of the
survey tools {(questionnalres, training guides, data entry and validation tools), overall management of the project in
the field including the planning and the supervision of the survey, the recruiting, fraining and supervision of local
enumerators, the implementation of quality control, validation and auditing of questionnaires, and data enfry and
cleaning.

Barriers to Regional Integration In the Maghreb — World Bank {2008-on going): In order fo betler understand the nature
and the exlent of exisling constraints to a greater level of economic integration among the Maghreb countries, the
purpose of this project is to carry out structured interviews of establishments In each of the Survey countries {Algeria,
Morocco and Tunisia). Two spacific surveys are conducted: a first one related to firms engaging in trade of
merchandise and service activities (the “barrlers to intraregional frade survey”) and a second one related to Foreign
Direct Investment (FDI} in the Maghreb region, (the “barriers to Infraregional FDI survey").

During this project, EEC has to coordinate the surveys both on substance and from a loglstical point of view and has
to produce quality data sets usable for comparisons. For each country all the tasks from planning to implementation
are completed, including planning and monltoring the field work, training of interviewsrs, suparvision of interviswers,
implementation of quality controls, validation and auditing of questionnaires as well as data entry and cleaning.
Through this survey, approximately 800 business establishments (tep management) will be interviewed.

Bank Corporate Governance study — Tools design — World Bank (2008}

The Corporate Governance Policy Practice Unit {CGGPP) has developed a toolkit to conduct diagnostic reviews of
bank governance practices to support WB's client countries reform agenda on corporate governance, This toolkit
includes 4 flems: a supervisory questionnaire, a bank specific questionnaire, a bundle of bank specific financlal
indicators, and a legal and regulatory template. The exercise aims &t providing a set of policy recommendations for
counttles seeking to foster corporate governance practices in their respective banking sectors.

The mandate given fo EEC Canada was to convert companents of the {oolkit (bank specific questionnaire and legal
and regulatory template) Into a survey fool. The need for the survey arises from the Importance of establishing fIrm-
Jevel and legal-regulatory fevel evidence to support a wide rangs of policy reforms In the reviewed countries and
quantify the potentlal Impact of the recommended course of action stemming from the country reviews. The specific
purpose of this mandate was lo carry out a structured revision of oneltwo tools of the bank governance review
process, namely the bank specific questionnaire (and the legalfregulatory framework}. The revision plan was
structured in three phases:

- Identification of measurable items {Informatlon road map)

- Conversion of the questionnaire into a survey producl (Survey conversioﬁ)
- Map the items back fo the benchmarks

Burundi's Investment Climate Assessment — World Bank {(2007- 2008)

Analysis and preparation of the Investment Climate Assessment report of Burundi from the ES data collected in 2006
and including a list of key business environment indicators currentiy used in the comparative or benchmarking
analysis with neighboring countries or countries with similar economy. Presentation of the main results of the ICA
and leading a workshop on the recommendations with a group of around sixty persons working in the private sector
or in the development of the private sector.

Investment Climate Survey In Africa; 6 countries roll-out — Ghana, Mall, Mozambic, Senegal, South Africa, Zambia —
World Bank (2007- 2008)

tead Statistical Specialist: preparation of the sample plans and of the lists of enterprises to be surveyed inthe 6
countries.

Sub-Saharan Africa Trucking Sector Surveys in 7 Africa couniries — Burkina Faso, Cameroon, Chad, Ghana, Kenya,
Uganda, Zambia - World Bank (2006 — 2007)

The project invoives carrying out a survey on the Trucking Industry. For each country, EEC was responsible for the
preparation of the survey tools (questionnaires, training guides, data entry and validation toals), for the overall
management, for the planning, and the supervision of the survey, Including planning and monitoring the fleldwork,
fraining and supervision of interview enumerators, Implementation of quality control, validation and auditing of
questionnaires, and data enfry and cieaning. The overall targeted sample size In the six counliles is a total of 120
trucking establishments and 360 truck drivers.
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investment Climale Survey in Kenya — World Bank (2006 — 2007)

Caountry manager: preparation of the sample plans and of the lists of enterprises to be surveyed, survey planning in
the field, recrultment and tralning of the surveyors, communication and sensitization campalgn, management of the
survay, inferviews In the field, validation of the questionnalres and electronic validation of data. More than 700
establishments from various sizes and industrial sectors and from 4 important cities of the country have participaled

to the survey.

Investmant Climate Survey in Africa: 13 countries roll-out — Angola, Burundi, Bostwana, Gambla, Guinea, Guinaa-
Blssau, Mauritania, Namibia, Uganda, Democratic Republic of Congo, Rwanda, Swazitand, Tanzania — World Bank

(2006 — 2007)

Lead Statistical Specialist: preparation of the sample plans and of the lists of enterprises to be surveyed in the 13
countrles.

Project Director In Burundi and Rwanda (survey planning in the field, recruitment and training of the surveyors,
communication and sensitization campaign, management of the survey, interviews in the field, validation of the
questionnalires and electronic validation of data}.

Business Investment Climate Assessment in Africa —Malawi, Niger, Cameroon, Cape-Verde et Burkina Faso — World
Bank (2005 — 2006)

The improvement of the business dlimale is one of the pillar In the World Bank's strategy for the promotion of
economic growth and poverty alleviation in underdeveloped countries. The maln objective of this project Is to assess
the business climaie and io provide insights, analysis and benchmarking for countiies seeking to promote private
investment and enterprise growth. Each assessment is based on a standardized establishment level survey
methodology designed to measure a huimber of investment climate constraints In a country and compare the findings
across countrles Quantitative data (establishment's operations, financial resulls) and gualitative data {(opinions,
perceptions) are gathersd from about 1 500 esteblishments.

The subjects discussed relate to the enterprise’s history, the technology integration and the bottlenecks, the
constralnis regarding external frade {exports and imports), the utilization and appreciation of public utilittes, the
perceptions and opinions on the business environment, the political climate, and the confidence In the economy, the
operations (sales, production capacity, inputs purchases, investments), the recent financlal results and the workforce
(number of employees, level of education and qualifications of the workforce) ,

Lead Statistical Specialist: preparation of the sample plans and of the lists of enterprises to be surveyed in the 5
couniries.

In Malawl, participation to the survey planning In the field, to the recruitment and training of the surveyors, to the
communication and sensitization campalign, management of the survey, interviews in the field, validation of the

questionnalres and electronic validation of data,

Participation in an industrial development profect definition mission in Madagascar for the Department of industry,
Energy and Mines (in the context of the sfrategic management of industrial development) - UNIDO (1991}

Entreprenaurship in Guinea and pofentialities in industrial sector (in the conlext of a strategic management industrial
development project) - UNIDO (1991)

Analysls of the informal Sector in Guinea-Conakry and identification of the obstacles for an efficlent resources
utilisation, and of its potentialities - World Bank {1986-1987)

Study of the manufactusing sector for Identification of trade opporunities and elaboration of a strategy strengthening
intra-regional trade - Garicom (Commonwealth) (1985)

Comparative analysis between Monireat and ather large cities regarding their industrlal urban and socio-economic
developments and in order o increase Montreal's role on the intemational scene - tnstitute of Applied Ecenomics,
Hautes Etudes Commerclales de Moniréal (1878)
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Project and investment analysis, economic and financial evaluation, monitoring

Evaluation of a private sector foundatlon in Senegal: assessment and prospect - Agence de promotion des
investissemenis et des grands fravaux, Ministére de I'Economie et des Finances (2001}

Loan monitoring system for the national telecommunication company in Hungary - European Bank of reconstruction
and development (1893)

Due diligence of the national telecommunication company in Hungary in view of lis privatisation - European Bank of
reconstruction and development (1993}

Manual for Economic Project Assessment for the lvory Coast with iliustration of real cases - World Bank (1984)
Economic analysis of a road [nfrastructure project In Mali and Senegal - CIDA {1982}

Review and analysis of the operations and of ihe financial position of the Upper Volta Airline Company to whom a
Canadian alrcraft was fo bs granted - CIDA {1982)

Public services tarlffs

Designing of local, national and internationat tariff structures for telephone services in the five member countries of
Panaftel in Africa - CIDA (1985-1986) Designing of local, national and International tariff structures for felephone
services in the five member countries of Panafte! in Africa - CIDA (1985-1986)

Training

Tralning and capacity building on Investment Climate Surveys in Nigera. The purpose was to Increase Nigerian
capacity to conduct the next fulure enterprises surveys in the country, The substance of the training program was to
transfer know-how on key aspects of the ES In order to ensure its future smooth execution. Three areas were covered:
pre-survey planning activitfes (defineating of the siafistical universe, selection of respondents, preparation of the
stratified master list, schedule of implementation, recruitment of enumerators, design of the questionnalres, data-entry
forms, ete.) survey Implementation and control procedures {fools used to implement the stivey on a daily basis,
methods used for call-backs, control data-entry and internal consistency checks, etc.), post-survey analysls (effective
meaning of questions and variables, subjective and objective measures of investment climate). The lraining was
provided to a group of 20 persons with an high academic background and & professional experience. Tweo training
methods were used: formal or in-class sessions, and on-the-job {during key moments of the ES {o demonstrate ways
with which tasks are accomplished).

Praparation of teaching and training materials (bibliography, detailed course oullined, educational advices to teachears,
practical cases) in the context of a social projects economic assessment course - Management and Planning institute

of Algeria - UNIDG {1989)
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ACADEMIC EXPERIENCE

Ms. Marleau has taught various fields of esonomics In BAA and MBA universitary programmes in Quehec.

WORKS AND PUBLICATIONS

- Lo fref aérien & Montréal, Routes et transports, Volume 25, Numéro 4, Hiver 1995-1996.

- Le marché des malsons de chambres dans la région de Moniréal et !’fmpaét des diverses
réglerentations. L'habitat, Revue Actualité Immobilidre, septembre 1980, velume 4, numéro 3.

- L'économie du marché des maisons de chambres (1880).

Empirical study of the rooming houses market in Montreal: description and analysis of the market and of
the type of proposed governmental intervention (law 107 project).

- Laréglementation des professionnels: intérét public ou intérét privé (1979).

Economic analysis of the market, of its regulation and the subsequent economic Impacts In regard to
public interest and private interest,

- Lathéorle du «fullline forcing». (1978)
Academic text for a MBA level course in economics.
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Annex B — Report of Robert Levasseur and Larry Moate (January 27, 2012)




medowollussociotes.com

141 Adelowde SV, Sule 05
Toranto, ON 1ASH 3L5 Canada
T 416 644 6584
F 436 301 0933

January 27" 2012

Mr. Azim Hussain

¢fo Norton Rose Canada LLP
Suite 2500

1 Place Ville Marie

Montréal, Quebec H3B 1R1
CANADA

Dear Mr.Hussain,
RE: Submission to the Judicial Compensation and Benefits Commission

McDowall Associates (“McDowall") has been retained by Norton Rose Canada LLP acting on behalf of
the Association and Council in McDowall’s capacity as a Canadian compensation consulting expert firm
and specifically compensation benchmarking. Please find below McDowall’s responses to
compensation issues raised by the reading of the 2011 Government of Canada Submission and the
expert report submitted by Mr. Pannu forming Appendix E of that submission.

65th percentile vs.75th percentiie

Mr. Pannu states in his report that using the 75" percentile is inappropriate but provides no justification
for his stance. The Government of Canada Submission argues that factors which had previously
rendered the data of lawyers conservative have been removed. We will be arguing below that the data
set selected is still conservaiive.

We suspect the "lawyers” data set, even with all the fitters, contains many part-timers. Without casting
value judgments on lower income tawyers, we are not convinced these individuals are working at their
profession with the intensity required to gualify them as candidates for the judiciary. In compensation
terms, these pari-timers would not be considered a position match for inclusion in a data set used to
determine the percentile rankings. In our consulting work, when we sutvey the base salary levels of
lawyers employed by government and corporations, the median value is approximately $127,000
(sources: Towers Watson Canadian 2011 Survey and Toronto Board of Trade 2011 Survey). This
number is twice the minimum value used once the self employed exclusion has been applied. It is our
contention that any lawyer committed to his/her practice on a full-fime basis would be aware, albeit
informally, of this compensation magnitude and would conslider career re-orientation in the direction of
corporate or government employment if earning much less than $60,000.

The Government's Submission also asserts that the 65" percentile is appropriate due to current
economic conditions (para. 68). Our view is the data itself serves as a beliwether for economic
conditions and adjusting percentile placement to account for economic conditions effectively distorts the
integrity of the resuits. In his chapter entitled Compensation Surveys (The Compensation Handbook —
4" Edition) D Terence Lichty states with respect to percentile positioning:



Regardiess of the [survey] format, above average does not equal “over paid’; “below average”
does not equal “under paid.” "Average” does not equal proper pay posture for your organization
versus your market. [...] Remember the pay environment in which you operate; performance,
internal organizational values, job family, and other issues come to bear on what's right for you.
If your compensation policy is to pay the 75" percentile, you may consider someone at the
market average to be underpaid.

Moreover the 1999 Drouin Commission Report states on pages 39 and 40 that Hay Group, as the
Government's expert, recommended that the use of the 75" percentile would be appropriate when
analyzing CRA data.

The 2008 Navigant Consuiting supplementary report also supports the use of the 75" percentile. Its
author points out in paragraph 16 that using the 75" percentile allows for a greater group of potential
lawyers willing to apply for the judiciary. At the 65" percentile, this pool would be smaller. The report
states; “...setting the salary of the judiciary equal to the 75" percentile of private sector lawyers would
not ensure that the judiciary would be comprised of the top 25% of lawyers in Canada.” In fact, the
author argues: “...setting judicial pay at the 75" percentile will result in a distribution of judges that
comes predominately from the ranks of the lawyers below the cut-off point.”

Indeed, use of a compensation percentile position in excess of the median (i.e.: values above the 5ot
percentile) is usually the result of a policy decision by an organization and is dictated by one or more of
the following strategic imperatives:

. Attraction and retention due to sparse or highly specialized employment market.
. Recognition of technical complexity or breadth associated with certain positions
o Recognition of business challenges the organization may face.

) How the organization wishes to portray itseif. For example, if an organization sells a
premium product, it may wish to compensate its employees with premium pay.

Point 1: While the Government's Submission argues (para. 68) that there is an ample supply of
lawyers applying for judicial appointment, the real issue is whether the Government wishes to ensure its
pool of applicants is not eroded by uncompetitive compensation.

Point 2: The group used as a comparator is made up of self employed lawyers. Bearing in mind that
the data set used by CRA In its analysis is based on self employed individuals identifying themselves
as lawyers in Forms T2032 or T2124 we can safely presume that a number of these observations
would Include lawyers who are working on a part-time basis or are semi-retired. We understand this low
income bias was mitigated by the data set being filtered by an age bracket of 44 to 56 years of age and
a minimum annual income of $60,000. Notwithstanding these filters we suspect it is weighted
downward by lower income self employed lawyers. This impression is borne out when the difference in
the number of CRA self employed lawyer abservations by “All of Canada” and “All of Canada excluding
those earning less than $60,000" is tabulated. We have found that 25.9% of the total group is
comprised of lawyers earning less than $60,000. The distribution of the CRA data set by age group is

as follows:

Percentage of filers earning less than $60,000

Age 35-43 A44-47 48-51 52-65 56-69 60-63 654-69
% 22.8 22.6 23.3 242 26.8 29.8 34.2




As will be discussed further below, we believe that the data is diluted and that using the 75" Percentile
is necessary to provide a true representation of the market for lawyers.

Point 3: While the use of the 75" percentile has decreased somewhat in prevalence in the private
sector in recent years, this is primarily in senior positions where a significant proportion of their
compensation is delivered through variable compensation. Organizations with lower levels of variable
compensation continue to monitor market position very closely. We have found that companies with
lower variable compensation tend to espouse above-median market positioning in an effort to remain
competitive. This state of affairs is significant to judges because they earn a base salary alone and the
year4o-year variance available to senior executives (and to lawyers, for that matter) is not available to
them. As “fixed-income” earners the base salary position of judges is a critical factor.

Age range

By increasing the age selection from 44-56 years to 35-69 years the Government’s Submission is
increasing the number of low earners, especially at the higher end of the age scale. (See table above.)
The Pannu report mentions on the top of page 3 that CRA suspects that self employed lawyers are
refiring at a greater rate than younger lawyers are joining their ranks. We therefore infer by this
behavior which is supported by the data that there are likely to be a large number of higher aged
lawyers working part-time and pulling down the median.

We disagree with the data weighting approach proposed by the Government's Submission. Age has
been used in both submissions to filter out poor maiches from the CRA data set and we believe that
this use is appropriate if the correct filters are in place. The explicit purpose for selecting an age bracket
is to capture lawyers who are most likely to be appointed as judges. Implicitly, age bracketing also
contributes fo filtering out part-timers and semi-retired lawyers.

Adding age weighting to the determination adds a foreign factor to the percentile distribution, which
detracts from the integrity of the selected data set. Age implies step progressions and there is likely to
be little correlation between the compensation of seasoned lawyers and their age over such a broad
time span. Age cannot be used as a proxy for years at the Bar. Lawyers do not all begin practicing law
at the same age. Some in fact join the profession later in life.

In our work we are reluctant to use age or seniority for senior positions. Compensation professionals as
a general rule avoid using any type of data weighting. Weighting takes away from the integrity of the
data set and the percentile being selected. This is particularly important when market data is reviewed
annually. Weighting blurs the data by introducing other criteria to the analysis thereby potentially
distorting the year-over-year results.

In our view selecting an age bracket that captures lawyers who are most likely to be appointed as
judges suggests that that this age group is when lawyers are most likely to be committed to their
profession and “at the top of their game” in terms of ability. A graduated scale, as proposed by the
weightings Mr. Pannu suggests, creates unnecessary differentiations.

Low-income exclusion

We believe that including low-income lawyers adds considerable “noise” fo the data, given the
inordinate number of part-time practitioners included in the data-set. The impact this inclusion has on
the median is significant and as the exclusion selection criteria implies, lawyers who are not really
committed to their profession or are not successful should not be candidates to join the judiciary. It
should be noted that Mr. Pannu acknowledges that it is important to filier out lawyers who are not full-
time self employed lawyers by excluding individuals who receive C/QPP amounts exceeding the sum of



their professional income and individuals whose employment income exceeds the sum of their
professional/business income. (page 2, bullets 4 and 5.) The selection criteria, however, are not
sensitive enough to capture most of them. For example, a 40 year old lawyer working from his/her
home and processing a few real estate transactions in a tax year would remain in the data-set.

We disagree with Mr. Pannu’s assertion that the $60,000 exclusion is inappropriate and uncommon in
benchmarking salaries for comparative purposes. From the perspective of compensation professionals
the use of such a broad sample as he suggests is unusual. There are two fundamental factors to
consider when conducting a compensation market review: the comparator group of organizations used
and the matched positions. While the judges’ review is based onh the specific universe of self employed
lawyers we assume the survey group is valid. On the other hand, we cannot be certain that we are
matching the surveyed individuals to judiciary eligible positions. Mr. Pannu illustrates this very point in
his analysis table that shows the difference between the 5 and 95" percentiles. Using the 2010
numbers as an example, no compensation professional would accept a sample starting at $12,007 fora
specific position which has a current salary of $281,100. Entry level file clerks earn at least iwice as
much as $12,000. By including all these low earners Mr. Pannu is effectively pulling down the median.
We believe that such a broad data-set as that provided by CRA creates an imperfect universe of
lawyers suitable to be appointed as judges. [t is therefore in our view essential to retain the $60,000
exclusion because it eliminates observations that are nothing more than statistical "noise.”

Census metropolitan areas

We understand that most judges originate from the 10 Canadian largest metropolitan centers (CMAs).
Generally speaking, higher compensation levels are paid in CMAs for major two reasons:

. Cost of living is higher in these centers, and
. Lawyers practicing in these centers are typically involved in legal matters of higher
complexity.

Therefore, it should come as no surprise that the lawyers working in larger urban centers are more
likely to earn more than those in smaller urban centers or rural areas. Examining these differentials
individually is irrelevant given that most appointees come from the top 10 CMAs and Mr. Pannu fails to

mention this fact in his report.

Assertions about DM tenure

Befare commenting on the Government Submission’s assertions about tenure, we are unsure about the
accuracy of the spreadshest that was provided. It lists all deputy ministers since 1960 (DM2s and
abhove.) There are 15 DMs listed as active employees in the spreadsheet. The Parliament of Canada’s
web site lists 28 DM's. Unless the remaining DMs are paid under the DM 1 or EX scale, their list Is
incompiete. Confirmation of this list woulid be useful.

Upon further examination of the DM data spreadsheet, few retirements are given as a reason for
termination. We guestion the validity of the data set. Please note that "Promo/Transfer” is given as the
most frequent reason for termination from the DM positions listed. While twelve DM-4 observations
were noted (the most senior level of the DM rank)} seven were tagged with “Promo/Transfer” as the
reason for the termination. Where did these DM-4s go next in the Federai Public Service? The same
can be said for DM-3 employees as well. 247 DM-3s were reported. 154 (62%) of these entries were
tagged "Promo/Transfer.” This proportion appears large for such senior functionaries.

The Government's Submission in paragraphs 114-120 shows that the tenure of DM-3s is lower than
that of judges. In fact, low tenhure as DM-3s is understood gliven this position is typically the culmination



of a long career with the public service and incumbents are usually appointed in the latter part of their
careers when they are approaching eligibility for a full unreduced pension. Conversely, newly appointed
judges are beginning a new career with the judiciary. As compensation experts, it is obvious that
comparing the respective average tenure of these two positions does not contribute to the analysis.

Robert Levasseur Larry Moate
Senior Consultant and Principal Senior Consultant and Principal

Yours sincerely,



Robert Levasseur

Background
Robert Levasseur is a Senior Consultant and Principal with McDowall Associates specializing in

Executive Compensation. Prior to purchasing this firm with two partners, Robert practiced for 12 years
as a senior executive-compensation consultant with Towers Watson and Hay Group. Before 1998, he
held positions as a senior compensation and labour practitioner with a number of prominent Canadian
corporations including Rothmans International, Canada Post Corporation, Sherritt International and

Steinberg Inc.

Executive Compensation Expert
Robert’s experience covers all aspects of executive compensation. He has assisted varicus clients in

developing both equity and cash-based performance management and incentive plans and has
provided pay-for-performance reviews including the valuation of equity based and non-monetary
compensation. Most recently he has advised both compensation commitiees and management
regarding executive compensation governance and executive compensation strategy. His client group
spans the private and public sectors and he has consulted to a wide range of organizations from small
private companies to large multi-nationals.

Roberts's private sector assignments have hailed from many industry sectors, Including
pharmaceuticals, financial services, technology and manufacturing. Within the public sector, Robert
has extensive experience with government, Crown corporations, not-for-profits, the health and
regulatory sectors. Notably, He advised the Stephenson Commission between 2001 and 2006.

Credentials and Public Profile

Robert holds a Bachelor of Arts (Henors) from McGill University and is on the faculty of The Directors
College and Humber College's CEB program. He has been quoted in various daily and monthly
publications and speaks regularly on executive compensation matters. Most recently Robert has
spoken at the 2010 World at Work Conference, the HRPA 2011 Compensation Conference, a CGA
development course, was quoted in Canadian Business magazine, the Globe & Mail, has been
published in the Canadian Compensation and Benefits Reporter and the August 2011 edition of Work

Span magazine.




Larry Moate

Background
Larry has been consulting in the Human Resources field for over 25 years. Prior to joining McDowall

Associates, Larry was a Senior Consultant in Compensation with Watson Wyatt Canada ULC.

Market Analysis, Program Design and Compensation Expert

Larry has over 15 years' experience assisting clients with their compensation strategy, compensation
program design and administration needs. Larry's areas of expertise include the management and co-
ordination of complex competitive market compensation reviews for Executive, Board Director and Non-
Executive positions, as well as the management and co-ordination of custom compensation survey
projects for a wide range of industry sectors including the financial, education, food and consumer
products, logistics, and auto-paris sectors.

Larry has assisted clients with the design and calibration of variable pay programs, as well as salary
structure design projects including complex Pay Equity analysis.

Larry’s expertise also includes the development of job measurement methodologies and the facilitation
of job measurement sessions.

Prior to assisting clients with their compensation program needs, Larry accumulated over 10 years of
experience in the retirement benefits field, where he specialized in pension plan administration, and
assisted clients with a complete range of administrative activities.

Education and Public Profile
Larry graduated with an Honors BA in English and History from the University of Toronto.

Larry has spoken at HRPA conferences and numerous industry groups on a variety of compensation
related topics, and has contributed to Canadian HR Reporter Magazine.
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Mr. Azim Hussain

Norton Rose Canada LLP

1 Place Ville Marie, Suite 2500
Montréal, Québec

H3B 1R1

Re: Valuation of Judicial Annuity

{ have been retained by the firm of Norton Rose Canada LLP acting on behalf of the Canadian Superior
Court Judges Association and the Canadian Judicial Council to analyse and provide commentary on those
parts of the “Report on the Earnings of Self-Employed Lawyers” {the “Pannu report”) which relate to the
calculation of the value of the judicial annuity. The report was prepared by Mr. Haripaul Pannu and
formed part of the submission of the Government of Canada to the 2011 Judicial Compensation and
Benefits Commission {the “2011 Government submission”}.

A brief summary of my qualifications follows; more details may be found in Appendix H of this
report, | have been a Fellow of the Canadian Institute of Actuaries {CIA) since 1969, Since that date |
have continuously practiced as an actuary, almost exclusively in the area of pension plans, providing
consulting services on the design, administration and financing of such plans, and advice on the
requirements for compliance with applicable legislation and the administrative rules of the
regulators. Between 1969 and 1998 | was directly involved with the preparation of pension plan
actuarial valuations on a regular basis, usually as the signing actuary. From 1999 until 2003, |
managed the investment and administration of the $12 billion Ontario Hydro pension plan while
negotiating the terms of the transfer of the assets and [iabilities to the successor companies of
Ontario Hydro on behalf of the Ontario government. ] served on the board of the Ontario Electricity
Financial Corparation from 1999 until 2005 and was Chair of the Pension Committee throughout
that time,

Between 1998 and 2009 | served a total of 8 years on the CIA Committee of Professional Conduct,
including two years as Chair. During that time | was called upon to review many actuarial reports
and provide my opinion as to whether they complied with the professional standards of the CIA. In
2007 | was hired by the federal Office of the Superintendent of Financial Institutions (OSFi} to
review actuarial reports submitted to the Superintendent and to advise as to any technical issues or
concerns with those reports. 1 have chaired a number of other committees of the CiA, including the
Committee on Pension Plan Financial Reporting and the Committee on Adoption of Standards of
Practice. | have twice been elected by my peers o the governing board of the Canadian Institute of
Actuaries and also to the position of President. | am a recognized expert in pension actuarial issues.
| have been accepted as an actuarial expert in the Ontario Superior Court of Justice. | have testified
hefore the Ontario Financial Services Tribunal and at mediation and arbitration hearings.

As will be evident from the summary of my experience and gualifications, | have no legal training.
However, | am required in the course of my work to read and understand legal documents relating
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ta pension plans. When | refer to such documenis it is not with any intent to offer any legal opinion
as to their meaning. | defer to legal counsel for such interpretations.

| have incorporated in this report the results of certain actuarial calculations prepared under my
direction by the firm of Actuarial Solutions Inc. {ASI). I have reviewed and approved the methods
used by ASI in preparing these calculations and have satisfied myself as to the reasonableness of
the results. The selection of actuarial assumptions is mine, as are all opinions given in this report.

While | have relied upon counsel to provide me with the necessary background information in order
to prepare my report, the opinions contained in it are ertirely my own,

Appendix G provides a list of the documents that were made available to me for the preparation of
this report.

My report foliows:

1. My review and commentary are restricted to those paris of the Pannu report that relate to the
calculation of the value of the judicial annuity as referred to in Paragraphs 76 to 83 of the
Government submission.

2. The Government submission and the Pannu reports both contained brief descriptions of the
judicial annuity. [ also had a copy of the Actuarial Report on the Pension Plan for Federally
Appointed Judges as at March 31, 2010 {dated October 29, 2010) prepared by the Office of the
Chief Actuary of the Office of the Superintendant of Financial Institutions {the “2010 OSFI report”).
To the extent that there were differences between these documents in the description of the
judicial annuity the, 2010 OSFI report was relied upon,

3. It should be noted that the pension plan is not a registered pension plan for the purposes of the
income Tax Act, nor is It funded like all private sector plans and an increasing number of public
sector plans’. The financing of the plan is through the Consolidated Revenue Fund of the federal

governmentz.

4.  The federal Public Pensions Reporting Act requires that the plan be valued as if it were a funded
plan®. The most recent valuation is reported in the 2010 OSFi report. The next OSFI report is
scheduled to be as at March 31, 2012. The valuation of funded plans is done on a conservative
basis. The reason being that for funding, it is desirable to slightly overstate the required
contributions, that is to err on the high side, and by doing so create a margin that can be accessed
when experience is not good. This helps to stabilize the contributions from year to year. If the
contributions are overstated in one valuation, they can be used to reduce contributions at a later
date.

! Sap 2010 OSF) report, page 6
led,pageG
® ibid, page 6
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In the case of the judicial annuity, the value is to be used to adjust the judges’ compensation. If
the value is 00 high it will overstate the adjustment, if too low it will understate it. Also, there is
no mechanism for correcting for overstatements or understatements at a later date.

it is, in my opinion, more appropriate to use a “best estimate basis” when determining a value to
be used to adjust current compensation. The assumptions that the actuary selects should be those
which, in the actuary’s opinion, are the most likely to be reflected in the actual future experience.

{ note that Mr. Pannu Includes the value of disability benefits in his 2010 report but did not do so
in 2007 or In 2004, He gives no reason for this change in methodology. Compensation
arrangements that include disability henefits sometimes provide some or all of these benefits
under the pension plan and sometimes outside the pension plan, often through an insurance
policy. The Judges Act places the disability benefit inside the pension plan. The decision as to
which route to take is administrative not actuarial, The Chief Actuary includes the disability benefit
in his valuation, which is appropriate as he Is determining the “funding” status of the plan {see
paragraph 4 above). The question as to whether the disability benefit is to be included in the
judicial annuity value is, in my view, a matter of agreement between the parties, as are such other
items as life insurance and other benefits as discussed in paragraph 84 of the Government
submission,

As the disability benefit was not included in earlier calculations and because | find no reasons why
a change in methodology should be made at this time, disability benefits have not been included
in the determination of the value of the judicial annuity. However, in Appendix D there is a
calculation of the value if the disability benefit were it to be included.

The calculations have been undertaken using a method which expresses the value of the benefits
provided by the Government of Canada under the plan as a level percentage of a judge’s annual
income during their appointment to the bench. This method provides an appropriate measure of
the value the benefits under the pian.

A “Benefit Value” has been calculated for appointment ages 40 through 65. The “Benefit Value”
for each appointment age has been determined by calculating the total actuarial present value of
the benefits provided under the plan, then reducing this value by the total actuarial present value
of benefits which are funded by the judge’s contributions, and then dividing the resulting value by
the actuarial present value of the judges salary during their appointment to the bench. For greater
clarity, the actuarial present value calculations noted above are calculated as at the judge’s date
of appointment, The “Benefit Value” for appointment ages 40 through 65 expressed as a formula
is as follows:

Benefit Valueagex = {PVFBeNagex — PVFCONtagey} / PVFSalage x; where

PVFBenage is the Actuarial Present Value, calculated at the appointment date, of the
benefits provided under the plan for a judge appointed at age x;

PVFCONtage« is the Actuarial Present Value, calculated at the appolntment date, of the
judge’s contributions for a judge appointed at age x; and

PVFSalagex is the Actuarial Present Value, calculated at the appointment date, of the
judge’s salary for a judge appointed at age x.
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The “Benefit Values” above vary significantly by appointment age. Therefore, a “Weighted
Average Benefit Value” to determine a single value applicable to all judges has been calculated.

What follows illustrates the “Benefit Valueag, 45" and “Benefit Value,, " calculations,

The resuits of the calculations for “Benefit Value,g " are as follows®:
Benefit Value,,, , = {PVFBen,,, ;o — PVFCont,,, )} / PVESaly,, 4
Benefit Valuey,, ,, = {$1,132,500 — $311,600} /$5,595,800

Benefit Value,,, = 14.7%

The resuilts of the calculations for “Benefit Valueag. 55" are as follows®:
Benefit Value,, i = {PVFBen,, ¢ — PVEConty, s} / PVESal,,
Benefit Value,,, s = {$1,512,600 — $169,500} /$2,421,300

Benefit Value,, 5 = 55.5%

The chart below illustrates the “Benefit Value,,.,” from ages 40 through G5.

Benefit ValueAge x
60.0%
50.0%
40.0%
30.0%
20.0% / "
10.00/0 T T T T T T T T ¥ T E] T T T T T T T T T ¥ T T T T ¥
40 41 42 43 44 45 46 47 48 49 50 51 52 53 54 55 56 57 58 59 60 61 62 63 64 65

‘A salary rate of 279,542 (or $271,400 increased by 3.0%) was used as the basls to caleulate the actuarial present
value of benefits, contributions, and salaries in these examples. While a different salary rate would alter the
actuarial present value components in the formula, it would not change the net result of the "Benefit Valueay.
calcuiation.
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11.

12.

13.

14,

15.

In determining the “Weighted Average Benefit Value”, the following formula has been used:

Weighied Average Benefit Value = {5.2% x Average Benefit Valuesge so10 43} +
{20.7% x Average Benefit Valuesgeaato a7t +
{24.0% x Average Benefit Valueags 4z 051} +
{25.0% x Average Benefit Valueage sz 55t +
{16.9% x Average Benefit Valuesgess ¢ 5o} +
{6.7% x Average Benefit Valueage soto 63l +
{1.5% x Average Benefit Valueago 11045} Where

Average Benefit Value ageyto+ is the average of the "Benefit Value x.," from agesy to age z,
40-43 5.2% 15.6% 0.8%
44-47 20.7% 18.2% 3.8%
48-51 24.0% 21.4% 5.1%
52.-55 25.0% 24.2% 6.0%
56-59 16.9% 28.2% 4.8%
60-63 6.7% 37.5% 2.5%
64-65 1.5% 52.2% 0.8%
100% 23.8%

The weighting rates applicable to the “Average Benefit Values” in the formula above are
representative of the ages of appointment for federal judges for the period January 1, 1997 1o
March 31, 2011 as outlined in the Pannu report.

While the methodology described above does not consider a specific calculation date, it is
appropriate for the purposes of expressing the value of the henefits provided by the Government
of Canada under the plan as a level percentage of a judge’s annual income during their
appointment to the bench. ‘

Using the methodology outlined above, and the plan provisions outlined in Appendix A and the
actuarial assumptions in Appendix B, the “Weighted Average Benefit Value” is calculated ta be
23.8%. If it is decided that the disability benefit should be included in the judicial annuity, the
pension value is calculated to be 22.7% and the disability value 3.0% for a total of 25.7% (see table
in Appendix D).

In the process of performing the calculations above, an attempt was made to reproduce the
results of the judicial annuity calculations prepared by Mr. Pannu in his current report and in his
reports of 2007 and 2004. The results of this analysis are presented in Appendix D.
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The methodology and assumptions used to perform this calculation are appropriate for the

purposes of expressing the value of the benefits provided by the Government of Canada under the
plan as a level percentage of a judge’s annual income during their appointment to the bench. It
shoutd be understood that the methods and assumptions used to perform this calculation are not
necessarily appropriate for any other purpose — including for the purposes of pre-funding the
benefits under the plan.

The calculations in this report have been performed without using an incidence of pre-retirement
disability assumption. Pre-retirement disability assumptions are outlined in the 2010 OSH report
and are used in the calculations prepared by Mr. Pannu. There has been favourable disability
experience over the past few years (i.e. the actual number of disabled pensioners has been lower
than the expected number of disabled pensioners). As outlined in the 2010 OSFl Report, during
the three years ending March 31, 2010 there were 2 reported male disabilities compared with an
expected number of 10.7 {i.e. 19% of expected), and there were 4 reported female disabilities
compared with an expected number of 5.4 {i.e. 74% of expected). Also, OSFl has decreased the
disability incidence rates in recent valuation reports when preparing their valuations for the plan.
Moreover, the favourable disability experience can be seen In the actuarial deficit gain and loss
analysis in recent reports prepared by OSFI:

a. 2010 OSFl Report: Pensionable Disability Gain of $20 million;

b. QSFl Report: Pensionable Disability Gain of $14 million;

c. OSFl Report: Pensionable Disability Gain of $7.7 million
In the 2010 OSFI Report, the Pensionable Disability Gain/Loss was not disclosed in isolation as it
was combined with the Retirement Gain/Loss. In conciusion, the use of the disability assumption
as outlined in the 2010 OSFI Report overstates the cost of the disability benefit, in Appendix D,
the calculation of the value of the judicial annuity, including the disability benefit, has been
determined using disability rates at 50% of the OSFi rates.
For a summary of possible limitations on the work in this report, see Appendix F.
In my opinion, the data on which the calculations are based are sufficient and reliable for the
purposes of the calculations.

In my opinion, the calculations outlined in this report have been performed in accordance with
accepted actuarial practice in Canada.

Brian A. P, FitzGerald F.LA., F.C.LA.
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Appendix A

Summary of Plan Provisions Pension Plan for the Federally Appointed Judges

Membership

Contributions - Judges

Contributions -
Government

Eligibility to Normal
Pensionable Retirement

Normal Retirement
Pension

Eligibitity to Early
Retirement Pension

Early Retirement
Pension

Normal Form of Pension

Cost of Living
Adjustments

Termination prior to
retirement

Disability benefits

Pre-retirement Death
Benefits

Compulsory for all judges appointed to federal or provincial courts by the
Government of Canada.

Judges appointed after February 16, 1975: 1% of salary to the
Supplementary Retirement Benefits Account, and if not eligible for a full
annuity, 6% of salary to the Consolidated Revenue Fund.

The government deemed contributions are the excess of the plan benefits
paid from the Consolidated Revenue Fund over the contributions by judges
thereto. The Government also contributes 1% of the salary which is
credited to the Supplementary Retirement Benefits Account for judges
appointed after February 16, 1975.

ludicial office held until age 75; or age plus years of service of at least 80
{minimum 15 years of service); or in respect only of a judge of the Supreme
Court of Canada, that service may be 10 years.

2/3 of the judge’s annual salary at the time of ceasing to hold office. The
pension is reduced on a pro-rata basis if the judicial office was held for less
than 10 years.

Age 55 with 10 years of Service,

Normal Retirement Pension above, adjusted by the following ratio:

a} The numerator is the number of years during which the judge
has continued in judicial office, and

b) The denominator is the total number of years during which the
Judge would have been required to ke in judicial office in order to
be eligible for an unreduced pension.

Such pension is also reduced by 5% for every year that the pension
commences in advance of age 60.

Married judges: Joint life and 50% survivor pension.
Single judges: Lifetime pension.

Pensions fully indexed to Consumer Price Indexed each year.
Refund of contributions with interest.

immediate unreduced pension payable to the judge.

A lump-sum benefit equal to 1/6 of salary, plus
« [f no surviving spouse exists, a refund of contributions;
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¢ If a surviving spouse exists, 1/3 of the salary at death is payable as a
lifetime pension; and

» If dependent children exist, a pension equal to 1/5 of the surviving
spouses pension is payable {and is adjusted if there are more than 4
children, or the child is orphaned).

Membership in the plan is compulsory for all judges appointed to federal or provincial courts by the
Government of Canada. The benefits provided under the plan for judges who meet specific eligibility
criteria include retirement and disability pension benefits, and preretirement death benefits.

The plan is financed by contributions by the judges, who are required to contribute 1% of salary to the
supplementary Retirement Benefit Account, and if not eligible for a full annuity, 6% of salary to the
Consolidated Revenue Fund. The government deemed contributions are the excess of the plan benefits
paid from the Consolidated Revenue Fund over the contributions by the judges”. For greater clarity, the
plan is financed through the Consolidated Revenue Fund primarily on a pay-as-you-go basis rather than
being financed on a funding basis as are the other major pension plans sponsored by the Federal
Government.

® The government also contributes 1% of salary which is credited to the Supplementary Retirement Benefits
Account for judges appointed after February 16, 1975.
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Appendix B

Actuarial Assumptions Use in This Report
Interest Rate 5.75% per annum
Salary Increase Rate 3.009% per annum
Consumer Price Index Increase Rate 2.00% per annum
Post-retirement Pension Indexing 2.00% per annum

Termination of Employment or Death Prior  Nil
to Retirement

Incidence of Disability Prior to Retirement  Nil

Retirement Age Retirement rates specified in the actuarial report on the
Pension Plan for Federally Appointed Judges as at 31
March 2010 prepared by the Office of the Chief Actuary
of the Office of the Superintendent of Financial
Institutions

Mortality Rates — Post-Retirement UP1994 mortality table projected to 2020 using scale AA;
Unisex Mortality rates {judges 66.7% male, spouse 33.3%
female)

Marital Status at Retirement Judges assumed to be 90% married at retirement;
Male spouses assumed to be 3 years older than female
spolse
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Valuation Assumptions used by Mr. Pannu in his Reports

Interest Rate
Salary Increase
Consumer Price Index Increase Rate

Post-retirement Pension Indexing
Termination of Employment or Death

Prior to Retirement

Incidence of Disability Prior to
Retirement

Retirement Age

Mortality Rates — Post-Retirement

December 13, 2011
Report

5.75% per annum
3,00% per annum
2.00% per annum

100% of Consumer Price
Index

Nil

Rates specified in the
actuarial report on the
Pension Plan for
Federally Appointed
Judges as at 31 March
2010 prepared by the
Office of the Chief
Actuary of the Office of
the Superintendent of
Financial Institutions
{Unisex 67% male, 33%
female)

Retirement rates
specified In the
actuarial report on the
Penston Plan for
Federally Appointed
Judges as at 31 March
2010 prepared by the
Office of the Chief
Actuary of the Office of
the Superintendent of
Financial Institutions

UP1994 Mortality table
projected to 2020
{unisex 67% male, 33%
female)

December 2007
Report

6.00% per annum
3.00% per ennum
2.00% per annum

100% of Consumer Price
Index

Nil

Nil

Retirement rates
specified in the
actuarial report on the
Pension Plan for
Federally Appointed
ludges as at 31 March
2004 prepared by the
Office of the Chief
Actuary of the Office of
the Superintendent of
Financial Institutions

UP1994 Mortality table
projected to 2015
(unisex 67% male, 33%
female)

fanuary 27,2012

January 2004
Report

6.00% per annum
3.00% per annum
2.00% per annum

100% of Consumer Price
Index

Nil

Nil

Retirement rates
specified in the
actuarlal report on the
Pensien Plan for
Federally Appointed
Judges as at 31 March
2001 prepared by the
Office of the Chief
Actuary of the Office of
the Superintendent of
Financial Institutions

80% of the average of
the male and female
mortality rates of the
1983 Group Annuity
Mortality Table
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Appendix D

Comparison of Results

The following table compares the results calculated by Mr. Pannu in his 2010 Report, 2007 Report, and
2004 Report and those that have been calculated in an attempt to reproduce his calculations.

Mr. Pannu Capital G Consulting Difference
Decemher 13, 2011 Report
Weighted Average Pension Value 27.2% 22.7% 4.5%
Woeighted Average Disability Value 9.7% 3.0% 6.7%
Total Judicial Annuity Value 36.9% 25.7%° 11.2%
December 2007 Report
Weighted Average Pension Value 24.6% 21.5% 3.1%
January 2004 Report
Weighted Average Pension Value 24.0% 22.8% 1.2%

The “Weighted Average Disability Value” was not included in the 2007 or 2004 reports prepared by Mr.
Pannu.

The results obtained are consistently lower than those calculated by Mr. Pannu. n addition, Mr. André
Sauvé, F.5.A, F.C.LA. of Morneau Sobeco aliso attempted to replicate Mr. Pannu’s results from the 2004
report and obtalned a “Weighted Average Pension Value” of 22.5%, which is close to 22.8% in the table

above.

When two actuaries prepare actuarial reports on the same plan the results may differ for a number of
reasons:

1. The valuations may be for different purposes. If one valuation is for funding purposes the
margin for adverse experience will lead to higher liability values and greater required
contributions — not applicable in this situation.

2. ‘There may be a difference in the actuaries’ professional opinions as to what constitutes the best
estimate for one or more of the assumptions.

There may be a difference in the data used by each — not applicable in this situation.

4. There may be different interpretations of the terms of the plan.

% This result has been determined on a basis using 50% of the OSFI disability rates see paragraph 17 of this report.
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5. The computer programs used by each may be designed with different levels of sophistication,
with one using more approximations than the other.

6. One or the other of the two actuaries may have made an error.

When such differences are identified it is not unusual for the two actuaries to compare notes to identify
the sources of the differences. There has not been an opportunity for such discussions to take place in
this instance so 1 cannot be certain that § know why differences exist.

The consistency of the differences points to the possibility that there are differences In the
interpretation of the terms of the plan and/or there are differences in the computer programs used.
With due respect to Mr. Pannu, the calculations from this report were prepared using state-of-the-art
actuarial valuation programs, thereby providing a very high level of confidence in their accuracy. Itis my
opinion, therefore, that further work on this issue would draw Mr. Pannu’s results closer to ours.
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Appendix E

Comparisons to Other Calculations

in addition to performing the calculations described elsewhere in this report, an attempt has been made
to reproduce the results of the judicial annuity calculations prepared by Mr. Haripau! Pannu in his

reports of 2010, 2007 and 2004.

It is understood that Mr. Pannu has used a methodology consistent with the methodology outlined in
the section above when preparing his calculations of the “Weighted Average Pension Value” in reports
listed above. As a result, an attempt has been made to reproduce the results calculated by Mr. Pannu
using this methodology and the assumptions outlined in Mr. Pannu’s reports.

A summary of the assumptions used by Mr. Pannu in these reporis are listed in Appendix C.
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Appendix F

Summary of Possible Limitations

The following is a summary of the possible limitations in the work leading to this report:

With respect to the Plan provisions:

1. The plan provisions used in the calculations of this report are based on an interpretation of the
2010 OSFl Report.

2. The 2010 OSFI Report is not fully clear as to what early retirement pensions are provided to
judges who retire without qualifying for an unreduced pension. Specifically, this OSFi report
indicates that the early retirement pension is reduced by the fraction of which:

a. The numerator is the number of years during which the judge has continued in judicial
office, and

b. The denominator is the number of years during which the judge would have been
required to continue in judicial office in judicial office in order to be eligible for an
unreduced pension {emphasis added).

For this report, it has been assumed that this fraction should be determined as follows:
a. The numerator Is the number of years during which the judge has continued in judicial
office, and

b. The denominator is the total number of years during which the judge would have been
required to be in judicial office in order to be eligible for an unreduced pension.

It is further noted that this understanding does not have a material impact on the results, as the
retirement age assumption used for the calculations do not place significant weights to ages
where an early retirement reduction is applicable.
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Appendix G

Schedule of Documents

In performing these calculations, reliance has been placed upon the following documents and
information which were provided to me:

1

“Report on the Earnings of Self-Employed Lawyers for the Department of Justice Canada in
Preparation for the 2007 Judicial Campensation and Benefits Commission” dated December
2007 (the “2007 Report”); and

“Report on the Earnings of Self-Employed Lawyers for the Department of Justice Canada in
Preparation for the 2003 Judicial Compensation and Benefits Commission” dated January 2004

{the “2004 Report”).

Letter entitled “Review of Submissions on the Earnings of Layers in Private Practice” dated
March 24, 2004, from Mr. André Sauvé, E.S.A, F.CLA. of Morneau Sobeco to the Judicial
Compensation and Benefits Commission.

Letter entitled “Judicial Compensation and Benefits Commission Report on the Incomes of
Canadian Lawyers” dated February 27, 2004, from Mr. Haripaul Pannu of Western
Compensation & Benefits Consultants to Mr. Paul B. Vickery of the Department of Justice
Canada.

In addition, reliance has been placed upon the following information, which is publicly available:

1.

“Report on the Earnings of Self-Employed Lawyers for the Department of Justice Canada in
Preparation for the 2011 Judicial Compensation and Benefits Commission” dated December 13,
2011 {the “Pannu Report”)

The Submission of the Government of Canada to the 2011 Judicial Compensation and Benefits
Commission as prepared by Ms. Catherine Fload of Blake, Cassels & Graydon LLP (the
“Government Report”).

The actuarial report on the Pension Plan for Federally Appointed Judges as at 31 March 2010
prepared by the Office of the Chief Actuary of the Office of the Superintendent of Financial
Institutions {the “2010 OSFI Report”);

The actuarial report on the Pension Plan for Federally Appointed Judges as at 31 March 2007
prepared by the Office of the Chief Actuary of the Office of the Superintendent of Financiat
Institutions {the “ 2007 OSFI Report”};

The actuarial report on the Pension Pian for Federally Appointed Judges as at 31 March 2004
prepared by the Office of the Chief Actuary of the Office of the Superintendent of Financial
Institutions {the “2004 OSF} Report”}; and

The actuarial report on the Pension Plan for Federally Appointed Judges as at 31 March 2001
prepared by the Office of the Chief Actuary of the Office of the Superintendent of Financial
Institutions (the “2001 OSFi Report™}.
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Appendix H

Summary of Experience & Qualifications

Experience

Consulting Actuary and co-owner of Capital G Consulting Inc., providing advice on actuarial and
human resource issues including expert witness and related services.

Recognized expert in pension actuarial issues; accepted as an actuarial expert in the Ontario
Superior Court of Justice; testified before the Ontario Financial Services Tribunal and at
mediation and arbitration hearings.

Co-author of The Pension Puzzle, the plan member’s guide to pensions in Canada, now in its
third edition.

Former President of the Canadian institute of Actuaries (CIA).

Member of the federal Auditor General's Advisory Committee on Tax Assistance for Retirement
Savings (1994},

Retired as Principal of Towers Pertin Inc., December 1998.

Over 30 years experience as a consulting actuary: designing and administering pension plans
and governance policies {public and private sector, single and multi-employer); advising on
pensian tax issues; and designing and conducting retirement education programs.

Former Chair of the Board and CEO of Ontario Electricity Pension Services Corporation.

Former Chair of the Pension Committee and member of the Board of Ontario Electricity
Financial Corporation.

Managed investment and administration of $12 billion pension plan of the former Ontario
Hydro and negotiated transition to successor companies {1999-2003).

Fellow of the Institute of Actuaries (UK}, Fellow of the Canadian Institute of Actuaries, Associate
of the Society of Actuaries.

Graduated from Oxford University with honours degree in Mathematics.

Professional Activities

Society of Actuaries - Education and Examinations - Canadian Pension Course Committee (1988-
1995).

Society of Actuaries - Fellowship Admissions Course facilitator (1992- 2004},

Society of Actuaries - Pension Section Council {1991-93).

Canadian institute of Actuaries (CIA) - Younger Actuaries Committee (1972-75), Chair (1974-75).
CiA - Program Committee (1974-75). '

ClA - Private Pensions Steering Committee (1975-77).
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s CIA - Pension Standards Committee (1982-87}.

s CIA - Pension Plan Financial Reporting Committee {1987-91); Chair {1982-91).
* CIA - Co-Chair Task Force on Economic Assumptions (1991-93).

® CIA - Member of Council (1990-93 and 1995-97).

e CIA - Chair, Committee on Adoption of Standards of Practice (1993-95).

¢ CIA - Vice-President {1995-97).

¢ C|A-Committee on Professional Conduct; Vice-Chair (1998-2001); Chair (2001-2003}); member
{2005-2009).

s ClA —President (2004-05).
s ClIA - Chair of Elections Committes {2006-2007).

Community Activities
e Member of National Board and Chair of Major Gifts and Investment Committees of Parkinson
Society Canada.

s Former member of United Way of Greater Toronto Pension and Benefits Committee.

s Former Member of the Board of the International Foundation for St. Catherine’s College,
Oxford.

s Member of the Board and former Chair and Treasurer of One Balmoral Condominium.
s Former Mentor for Covenant House “Ticket to Life” youth employment programme,

o Volunteer for Canadian National Institute for the Blind — book recording programme.
s Recipient of Canadian Institute of Actuaries Gold Award for Volunteer Services.
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This is a supplemental report that we have been asked by Ogilvy Renault to prepare on
behalf of the Canadian Superior Courts Judges Association in order to comment on the
December 2007 report entitled “Report on the Earnings of Self-Employed Lawyers for
the Department of Justice Canada in Preparation for the 2007 Judicial Compensation and
Benefits Commission™. prepared by Mr. Haripaul Pannu (the “Pannu Report™) on behalf
of the Government. We have also been asked to comment on the methodological

argument made in Annex A of the Government’s Submission dated December 14, 2007,

L Review of the Pannu Report

Reliability of Data

1. The Pannu Report commenis on 2002-2005 data provided by the Canadian
Revenue Agency (*CRA™), Mr. Pannu indicates that he has tested the data for

“reliability,” “comparability.” and “consistency.™

2. Our understanding is that both partics were given the same information on the
CRA data. This took the form of income tables broken down by age and region.
Neither party had access to the raw data given concerns for confidentiality,

Without access {o the raw data, we fail to see how Mr. Pannu would have been

able to test the data for reliability.

3. 1t should be noted that the CRA data represents approximately 21,000 to 23,000
self-employed lawyers depending on the reporting year.”  This figure is
substantially jower than the known number of lawyers in Canada, estimated at

74,000. which includes both self-employed and employed lawyers,' While the

! Pannu Report. p. 3
* Pannu Reportt, p 3,

¥ See 2005 Law Society Statisties, FLSC. p 2.

o
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latter fact might explain the discrepancy betwcen the two figures, Mr, Pannu does

not engage in the exercise of determining whether the CRA data reflects the

actunl universe of sell-employed lawyers. It is customary statistical practice to

ensure that a survey population reflects the actual universe sought to be surveyed.

For example, this is why the Navigant Report of December 14, 2007 sought to

validate the survey results it obtained by comparing the demographic features of

its respondent population with those of the purported universe of lawyers

available from the Federation of Law Societies of Canada.’

4, Also, Mr. Pannu does not explain why there is a general downward trend of the
number of selfiemployed lawyers from 2002 to 2005, even though this is counter-
intuitive. The fact that 2005 income data might not include all self-employed
fawyers who will eventually file for that year does not explain the general
downward trend in the CRA data. Any exercise testing the reliability of the CRA

data would require defving into this issue.

The low income exclusion

5, Mr, Pannu takes the bosition in his report that the $60,000 exclusion applied by
the McLennan Commission (his reasoning would extend to the $50,000 exclusion
applied by the earlier Drouin Commission) is not appropriate, His opinion seems
based on the fact that the CRA data shows that some self-employed lawyers in
fact earned less than this amount and should therefore be included. He
acknowledges that these individuals may be part-time workers but he states that

they are siill theoretically eligible.

* Navigam Report. pp. 21-23.
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Mr. Pannu fails to recognize that the very reason for applying the exclusion is to
remaove such workers so as fo ensure that the statistics reflect only fully employed
private-sector lawyers who can be reasonably presumed 1o be qualified for
appointment. Indeed. the justifications advanced by Mr. Pannu (e.g., working less
because of life-style choice, raising children, or taking care of elderly family
members) all confirm that the data velated to these lawyers should be excluded

from the analysis.

As a final point, we note that the $60,000 income cut-off is very conservative, A
higher cut-off could readily be justified based solely on the need to make an
adjustment for inflation since the $60,000 cut-off was applied by the last
commission in the same way the McLennan Commission increased the amount of
the cut-off from $50,000 (as applied by the Drouin Commission) to $60,000.
When adjusted for inflation since 2004, the amount of $60,000 would be $64,000.

In sum, it is our opinion that the previous Commissions were correct in applying a
low-income exclusion to fhe CRA data, and Mr. Pannu has advanced no

justification to deviate from that methodology.

The proposed_exclusion of high-end earners

Mr, Pannu attempts to justify an exclusion of private sector Jawyer incomes at the
higher end of the distribution on the basis of 1) the low-end exclusion and 2)

statistical reasoning. Both justifications arc flawed.

. First, the low-end exclusion, as explained above, is made simply to eliminale

those lawyers who were not likely to be employed full time or otherwise not
likely to be qualified for the Bench. In other words. the exclusion is

methodalogicatly justified, not statistically motivated. In contrast, excluding the
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13.

highest eaming lawyers is not methodologicalty justificd at all - these are in fact

likely to be the most highly gualified candidates.

Second, when computing income percentiles (e.g., at the 75th percentile) as we
are doing, one certainly would not want to eliminate observations for qualified
lawyers. The statistical practice of eliminating data at the top and bottom is not
justified in this instance and moreover would only be appropriate in any event if
one was concerned merely with the mean and wished to reduce the standard
deviation of the resulis due to outliers. Outliers are data points that are somehow
erroneous or nof part of the trend for some anomalous reason. They can be
excluded without any consequent distortion to the data because they do not have
much in commeon with the data in general. It is for this reason that they should be

excluded regardless of where they appear, whether at the top or the bottom.

In the present case, outliers are not an issue. Even those incomes below $60,000
do not constitute outliers, but rather, data points of individuals who would not
effectively qualify for the Bench, It is for that methodological reason that those

data points must be excluded.

Flawed age weighting

Mr. Pannu opposes using the 44-56 age band, in spite of the fact that 75% of the
appointees fall in that category,” and indicates that a weighted average which
includes ages from “under 44" to “over 64" is preferable. The 44-56 age band s,
in our opinion, methodologically appropriate, ~ Mr. Pannu’s alternative

methodology, even if it is acceptable, is flawed in the manner in which Mr. Pannu

5 Gee Pannu Report, p. 6. the cumulative result of'the percentages for the three sge bands between 44 and

56 in the fable at the bottom of the page.
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has implemented it. Mr. Pannu notes that there were thirty appointments of
lawyers under the age of 44 and six appointments ol lawyers aged 64 and over.
He attaches a weight to those age bands reflecting the number of appointments
from those bands. He then applies those weights to everyone within those bands,
ie. the whole CRA self-employed lawyers population under 44 and over 64,
However, he neglects to consider the actual lowest and highest ages of
appointments, found at Appendix C of his report. The table at Appendix C of his
report shows us that the lowest age of appointment between 1997° and 2007 was
41 and the highest was 65. This is significant since his weights are being applied
so as to include lawyers who arc as young as 35 and as old as 69 (the lower and
upper limits of the CRA data, respectively), who also happen to have lower

incomes, yet are extremely unlikely to be appointed at such ages.

This fact can be discerned from the tables on page 7 of the Pannu Report. The
difference in the percentile incomes between the first and second age bands, and
the difference between the penultimate and last age bands, are greater than the

differences between the other adjacent age bands.

o It is unclear how Mr, Pannu integrated data from the 1997-2004 period given that Margaret Rose

Jamieson of the Office of the Commissioner Tor Federat Judicial Affairs advised the parties on October 1,

2007 by e-mait that Table 9 “Information Linked by Judge” for the 1997-2004 period (sec Table 9 in

Appendix 7 of the Government’s Submission for analogons 2004-2007 data} was not reliable and should

not be used.
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The use of a 65" percentile

. Mr. Pannu presents results at both the 65™ and 75" percentiles, and he indicates

that the use of a 65 percentile may be appropriate.”

It must be borne in mind that setting compensation for federally appointed judges
at the 75™ (or 65™) percentile does not imply that the “quality” of the judges will
likewise be at the 75™ (or 65") percentile. Said otherwise, setting the salary of the
judiciary equal to the 75" percentile of private-sector lawyers would not ensure
that the judiciary would be comprised of the top 25% of lawyers in Canada. The
economics which inform this conclusion are well defined and are often referred fo
as the “market for lemons™® In short, with any selected cut-off (e.g., the 75"
percentile) a greater proportion of private-sector lawyers making less than that
figure will remain in, or enter into, the applicant pool, relative 1o lawyers making
more than that amount who will opt out of the pool to a greater degree. As a
result, seiting judicial pay at the 75" percentile will result in a distribution of

judges that comes predominantly from the ranks of the lawyers below that cut-off

point,

Given the current nature of judicial compensation in Canada (i.e., one universal
salary), the distribution of candidates will always skew below any selected cut-off
point. In order to compensate for this skewness, one must shift the cut-off point
to higher percentiles. Unfortunately, a percentile cut-off cannot be set s¢ as to

ensure a judiciary comprised of the top 25% of lawyers. One can affirm,

" On page 7 of his report, Mr. Pannu indicates 66™ percentile, We are unsure as to whether this isa

typographical error or whether Mr, Panny has actually computed the 66" percentile instead of the a5

percentile.

¥ See, vy, Akerlof, George Ao "The Market for ‘Lemons™ Quality Uncerlaingy and the Market
Mechanism.” Quurterly Junenal of Economicy 84 (3} Aug, 1970, pp 488-500.
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however, that no matter what percentile cut-off is selected, the distribution of
applicants will always skew below. The implication is that the higher the

percentile is set. the higher the quality of the judiciary.

Consequently, our understanding of the type of candidates contemplated by the
Judges Act (“outstanding candidates™) leads us to conclude that past commissions

were correct in the cut-off at the 75" instead of 65" percentile.

Anmuity Valuation

19. Mr. Pannu computes the value of the annuity received by retired judges for the

20.

21

s

purpose of comparing judicial compensation with other comparators. He has
determined that the weighted average value is 24.6% of the annual salary. It
should be noted that should one wish to compare judicial salaries to the

compensation of deputy ministers, on¢ would similarly need to account for the

annuity available to DMs.

Annex to Government’s Submission

In the Annex to the Government's submission, the contention is made that when
past Quadrennial Commissions applied the three criteria of age, private practice
and geographic location, in addition to the 75" percentile cut-off, the result is the

climination of 11/12" of the population of lawyers. The calculation supporting

the contention is incorrect.

The Government arrives at its conclusion by applying the first three criteria (age,
private practice and geographic location) to the population of judges appointed
between April 2004 and March 2007. Only 33% of those judges satisfy all three

criteria, The Government then applies the fourth criterion, the 75" percentile, and
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concludes that this leaves only 1/12% of the population for consideration (14 X
‘4 p

1/3).

The fundamental flaw is thal the Government applied the criteria 1o existing

judges. while it should have applied them to self-employed lawysts across
Canada. The purpose of the four criteria is to ascertain a comparable group from
all self-employed lawyers across Canada, not from all judicial appointees. The

latter category is irrelevant.

Consequently, the application of the 75th percentile to an incotrectly determined
33% figure (which was derived from appointed judges as opposed to all Canadian
lawyers) results in a nonsensical 1/12" figure, The Government has in fact
produced no evidence with respect to how many Canadian lawyers in privatc

practice would be eliminated based on the criteria,

24. Having reviewed the Ammex to the Government Submission, we reiterate our

opinion that the application by past Commissions of the three criteria of age,
private practice, and geographic location, along with the application of the fourth
criterion of the 75" percentile to the population of self-employed lawyers in
Canada is an appropriate inethodology to arive at an income level that represents
the income of self-employed lawyers who would qualify as candidates for the

judiciary.

9
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March 24, 2004

. JUGCAN-0010
PRIVILEGED & CONFIDENTIAL

Judicial Compensation and
Benefits Commission
0% Metcalfe Street, Suite 812
Ottawa ON KIA IE3

Attn: Mrs. Jeamme N. Ruet, Executive Director

Re: Review of Submissions on the Earnings of Lawyers in Private Practice

Disar Members of the Commission:

This leiter replaces onr February 27, 2004 letter and includes our notes and comments on the
February 27, 2004 replies submitted by the Government and the judges’ representatives and on
the 2001 data provided to the Commission at the same tine.

We have reviewed the following documents:

e The January 2004 Report on the Barnings of Selt-Employed Lawyers prepared by
Western Compensation & Benefits Consultants (*WCBC”) on behalf of the Department
of Justice Canada for the 2003 Judicial Compénsation and Benefits Commission.

s The January 30, 2004 Report on The Incomes of Canadian Lawyers Based on Income
Tax Data prepared by Sack Goldblatt Mitchell (“SGM™) on behalf of the Canadian
Superior Courts Judges Association and the Canadian Judicial Council with Report
Exhibit Book, Volenes L, I and IIL

+ The Febraary 27, 2004 Reply submission of the Government of Canada accompanied by
the February 27, 2004 letter from Mr. Haripaul Pannu of Western Compensation &
Benefits Consuitants.

»  The February 27, 2004 Subsmissions of the Canadian Superior Courts Judges Association
and the Canadian Judicial Council in reply to the Goverument of Canada’s subunissions
and report on income trends in the private sector.

» The February 27, 2004 Reply to the report of the Western Compensation and Eienefits
Consultants prepared by Mr. Michael Mitchell of Sack Goldblatt Mitchell with
Appendices containing tables of 2001 data prepared by CCRA.




Judicial Compensation and Benefits Cominission
March 24, 2004

A key difference between the two January 2004 reports prepared by SGM and WCBC is the
database used for the undetlying analysis as SGM used data for taxation year 2000 while WCBC
used data for taxation year 2001. Both sets of data were provided by CCRA.

In 2000, SGM also obtained from CCRA similar data for taxation year 1997 for the 1999
Judicial Compensation and Benefits Commission (the Drouin Commission). Mornean Sobeco
(MS) subsequently obtained additional 1997 data from CCRA on behalf of the Drouir:

Commission.
Reliability of the Data

In its report, WCBC identified the following issues which may affect the comparabilily and
reliability of the 1997 and 2000 data relative to the 2001 data:

» The change in the standard industrial classification system commencing in 2001 and the
grouping of lawyers and notaries under the same Standard Industrial Classification (SIC)

code prior to 2001;

» The fact that the 1997 data excluded lawyers with zero net income but did not exclude
lawyers with negative net incomes;

¥ The possibility that income from other sources than the practice of law was includad;
» The substantial recuction in the number of reported lawyets from 1997 to 2000 and 2001

Change in the Standard Industrial Classification System

For taxation years 1997 and 2000, professional income derived from the practice of law was
associated with a SIC code 7760 or 7761 which included notaries and paralegals. However, in
2001, CCRA adopted the North American Industry Classification System (NAICS) urder which
separate codes apply to lawyers and notaries (541110 and 541120 respectively).

WCBC indicated that CCRA was unable to measure the impact of including “non-lawyers™ in
the 1997 data but suggested that the relative magnitude of this group would not likely cause a
major distortion in the analysis of the data.

We understand that there are approximately 3,200 notaries in Quebec and practically none
outside of Quebec. La Chambre des notaires du Québec has advised the Commission <hat the
average net professional income of Quebec notaries in 2000, 2001 and 2002 was betw zen
$85, 000 and $90,000 and that Jess than 10% of Quebec notaries earned more than $100,000.

NGRS
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We agree with WCBC that the impact of including notaries in 1997 did not likely cause a major
distortion in the national results given the relatively small munber of notaries. Of course, the
impact on Quebec results might be more material.

On the basis of the.information obtained on Quebec notaries, it is safe to assume thathe
presence of notaries in the 1997 and 2000 data probably reduced the overall net income of
lawyers in private practice measured at the 75" percentile,

if needed, the impact of including notaries could be measured based on the 2001 data as lawyers
and notaries are now separately identified.

Lawyers with Zero or Negative Net Income

With respect to the 1997 data, we understand that CCRA excluded lawyers with zero net income
but did not exclude lawyers with negative net incomes. For instance, the first tile was
comprised of 2,606 lawyers with a negative average net income of ($5,025).

Paragraph 9 of fhe SGM reply dated February 27, 2004 suggests that the 1997 data included
lawyers with zero net income. We concluded otherwise on the basis of the progression of the

net average income of lawyers in the first few tiles,

The negative carnings had an impact on the overall average net income. However, they had no
impact once lawyers in private practice earning less than $50,000 were excluded for purposes of
the analysis adopted by the Drouin Commission.

Income from other sources than the practice of law

The Department of Justice obtained net profossional income data from CCRA. for indi vidoals
identified as lawyers in 2001 counting either

. net professional income derived solely from the practice of law, or
J total net professional income from the practice of law or other sources.

Table 1 below compares the 1997, 2000 and 2001 net income of lawyers in private pructice as
reported by CCRA first including lawyers with zero and negative income, then excluding
lawyers with zero income and finally excluding lawyers with zero or negative income.

The 2001 data is presented cither including or excluding the 7,198 lawyers with professional
income but no professional income from the practice of law.

The 1997 and 2000 average incomes excluding lawyers with zero or negative income are rough

estimates derived for illustration purposes only by excluding lawyers in the first tile which
showed negative income.
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We note that the 2001 data presented as Conditions nos. 1, 2 and 3 by CCRA included the 7,198
Tawyers (with professional income but no professional income from the practice of law) but did
not include any portion of their net professional income. The resuits under those three conditions
are not presented befow as they are niot appropriate in the circumstances.

Table 1 - Number and Average Net Income of Lawyers in
Private Practice in Specified Taxation Years

Taxation Year

1997 2000 260
Average Net income of ! 1 1
Lawyers in Private Practice N/A $89,800 (28,684 NA

$119,200 (25,879)*

Average Net Income ; t - 1
Excluding Lawyers With $97,000 (31,270) $124,600 (20,670} $88,100 {16,802)
Zero Income (Number) $125,200 :24,000)*
Average Net [neome
Excluding Lawyers With _ 1 1
Zero or Negative [ncome $106,200 (28,664)"° $135,600° (18,954 $94,000 {15,864)
(Number) $130,700 123,062) >

Note: (1) Including only prafessional income from the practice of law.
(2) Tnctuding the professional income of lawyers with no professional incoms from the practice ol law.
(3) Rough estimates derived by excluding lawyers In the first tile wich showed negative average income
{4 Derlved ag Part (A Part (C) of the 2001 data sumitted by CCRA
(5) Derlved as Part {A)+Condition no. 5 of the data submitted by CCRA

We can anticipate a reduction in the.number of lawyers between 2000 and 2001 as a result of the
change in the industrial classification system adopted by CCRA in 2001. However, this change
does not explain the substantial reduction in average lawyers® income between 2000 and 2001.

In fact, the exclusion of notaries should have the efféct of increasing the reported average income
of the remaining lawyers as opposed to reducing it given the information obtained on the
earnings of Quebec notaries.

With respect to the substantial reduction in the reported number of lawyers in private practice
between 1997 and 2000, possible explanations include the increase use of personal corporations.
However, to the best of our knowledge, no complete and satisfactory explanation has heen found
for the substantial reduction in the number of reported cases.
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The lawyers™ net professional incomes reported for 1997, 2000 and 2001 are not directly
comparable because of the significant difference in the reported number of cases. Nevertheless,
the number of lawyers in private practice reported in 2000 (18,954) and 2001 (15,864 should
represent sufficient samples (the best available) to study the net income of lawyers in private
practice,

The 1997 and 2000 results are not inconsistent with the 2001 results if the 7,198 lawyers with
professional income but no professional incomes from the practice of law are included.
However, if these lawyers are included, the total mumber of lawyers in 2000 and 2001 becomes
inconsistent given the expectation of a reduction in number due-to the elimination of notaries and

paralegals.

The 2001 average net incories excluding these 7,198 lawyers are more difficult to explain as the
removalof notaries and paralegals:should havethad the effect of incteasing the average net
incomes rather than reducing them.

Qn that basis and considering the above analysis, we find it difficult to attach more credibility to
the 2001 tesults than to the 2000 and 1997 resulfs.

The $50,000 Earpings Exclusion

The WCBC teport noted cotrectly that lawyers in private practice earning less than $30,000 may
not pecessarily be employed on a part time basis. They may have made a life style choice.
Other possible explanations mentioned in the Drouin Commission’s feport include new practices
that are not yet fully established and less successful or profitable practices.

WCBC also suggest that a parallel rationale could be used to exclude lawyers’ eamings in excess
of an identified salary amount, as they would not likely accept an appointment to the bench due
to the significant salary reduction they would incur. We note that the use of the 75" or any other
percentile as opposed to the average income of lawyers in private practice does remove the
impact of the highest salaries. '

WCBC also mentioned that it is a common statistical practice to eliminate both the very low and
the very large vafues as opposed to just the low values. We fully agree that if a statisuical
analysis of the net income of lawyers in private practice was needed, it would not be appropriate
to exclude the very low values only. Flowever, the intention is not to do such a stafistical
analysis. It is rather to identify a comparator group made of lawyers from which excellent
candidates will be recruited. Lawyers earning less than $50,000, or such other amount as may be
deemed appropriate in the circumstances, may be excluded from the comparator group for
compensation benchmarking purposes, even though some of these lawyers may qualify for a
judicial position and be appointed to the bench. '
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The SGM report suggested that the $50,000 earnings exclusion should be indexed to reflect
salary inflation over time; otherwise, its value would gradually diminish. A threshold of $53,122
is suggested for 2004 taking inito account the increase in the Industrial Aggregate between 1997

and 2000,

- We agree that the $50,000 threshold should be reviewed periodically to take into acccunt
intlation but also changing perceptions of what might constitute an appropriate compzzator group
for compensation benchmarking purposes. Given the subjective nature of this thresheld, the
Commission should fefain the flexibility to adjust it periodically taking into account inflation and
changing chcumstances.

Age Groups

WCBC suggested an approach based oh a weighted average of the net income of lawyers in
privatepractice in various age groups considering the proportion of judges appointed in each age
group. In our apinion, this is a valid approach.

However, it is also appropriate for compensation benchmarking purposes to define a comparator
group more narrowly on the basis that a substantial proportion of newly appointed judges are in
such narrower group.

We note that in the period between 1989 and 1999, 69% of newly appointed judges were in the
44-56 age group whereas, in the period between 1997 and 2003, this percentage incrensed to
84%. Accordingly, in our opinion, there is no teason to conclude that this age group is no longer
an appropriate comparator group for compensation benchmarking purposes.

Judicial Annuity

We have reviewed the methods and assumptions adopted by WCBC to estimate the vafue of the
judicial annuity. We have also estimated the value of the judicial annuity as & level purcentage
of pay net of the judges’ owi contributions for judges appointed at the ages of 45 to 69 in 5 year
increments.

The weighted average value of the judicial pension detormined by WCBC (24% of salary) was
determined on the basis of data for 364 judges appointed between January 1, 1997 and
November 14, 2003 (Volume I1, Tab § of the December 15, 2003 Appendices submitted by the
Department of Justice).

A comment ffom Eckler Partners Limited included in Mr. Mitchell's February 27, 2004 reply
suggested that the weighted average value of the judicial pension should have been determined
on the basis of the total population of judges as opposed to the population of 364 judges
appointed in the period from January 1, 1997 to November 14, 2003.
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The average age at the date of appointment for judges in service on March 31, 2001 was 48.7,
based on membership data included in the actuarial report on the Pension Plan for Feclerally
Appointed Judges prepared by OSFI as at March 31,2001, This compares to an average.age at
the date of appointment of 51 for the 364 judges appointed in the period from January 1, 1997 to
Noverther 14, 2003.

It should be noted that for any given group of judges, the average age at the date of appointment
will tend to decline over time as judges appointed at older ages are expected to retire or die first.

Considering that the purpose of this exercise is to compare the compensation of newly appointed
judges with that of lawyers in private practice of similar age and experience, it is more:
appropriate to determine the average age at the date of appoiniment for all judges appointed in
any given period of time as opposed to defermining such average age only for those who
survived to date. Of course, one could choose to take into account the age at the date of
appointment of judges appointed over a longer or shorter period of time. In this case, WCBC
made use of the available information which is adequate considering that it is based on the

experience of 364 judges.

It should be noted that the value of the judicial annuity for any individual judge varies
significantly according to the age at the date of appointment and the assumed retirement age.
Accordingly, the results are very sensitive to these two assumptions.

In our opinion, the methods and assumptions adopted by WCBC are within the range of
acceptable assumptions and are appropriate for compensation benchmarking purposes.
Nevertheless, the Commission should reserve its right to review and adjust these actuzrial
assumptions as it sees fit for compensation benchmarking purposes.

At this stage, our preliminary valuation results are slightly lower than those determined by
WCBC (22.5% versus 24% of salary). Subject to this difference being reconciled, such
percentage is an appropriate measure of the value of the judicial pension for compensation

benchmarking purposes.
Projection of 2000 Salary Data to April 1, 2004

Pursuant to Section 25 of the Judge’s Act, judges’ salaries are increased each year in accordance
with the increase in the Industrial Aggregate for the most recent twelve month period relative to
the immediately preceding twelve month period (up to a maximum of 7%).

Accordingly, if more recent information on the net earnings of lawyers in private pracrice is not

available, it is appropriate to project the 2000 salary data to April 1, 2004 on the basis of the
increase in the Industrial Aggregate. SGM estimated such increase to be 6.8%.
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We reviewed SGM’s calculations in Appendix 13 (Exhibit Book Volume III) and agree with that
estimate based on the available information.

In fact, based on the most recent data (December 2003) and assuming increases in 2004 at the
sarne rate as in 2003 (1.6%) between January and March 2004, an adjustment of 7.1% would be
justified instead of 6.8% to project the 2000 salary data to April 1, 2004.

The undersigned remains available to discuss any of these issues.

Respectfully submitted,

André Sauvé, F.S.A., F.C.LA,
Partoer

ftd
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Report on the Earnings of Self-Employed Lawyers

Western Compensation & Benefits Consuitants has been retained by the Department of Justice
Canada to conduct an analysis of year 2001 net income of self-employed lawyers as reported
by individuals who filed personal income taxes for the 2001 tax year. The study will be used in
preparation of the Judicial Compensation and Benefits Commission. The purpose of the study
is to analyze the data and identify significant trends in the income of self-employed lawyers.
This analysis. will then be used to make comparisons of the income of federally appointed

judges with the income of self-employed lawyers,

Data

Data for the analysis of the eamnings of self-employed lawyers was provided by the
Department of Justice. The source of the data was the year 2001 persanal taxation
information of seff-employed lawyers in Canada collected and supplied by Canada
Customs and Revenue Agency ("CCRA").

CCRA generated tables of tax information from all individuals who filed a 2001 tax year
T1 Return. The selection of self-employed lawyers was based on identification codes for

professionals who practice law and are self-employed.

The information was tabulated and provided in a 12 tile format. Data was provided by
provinces; age bands; major urban centers; and with net income thresholds. The net
income provided was net professional income derived from the practice of law. The
classification of lawyers was further refined such that information -was tabulated based
on all net income; excluding Zero net income (that is only newative and positive net
income was included); and positive net income only.

We have conducted tests of the data for the purposes of determining its reliability and
comparability with previous data provided. A previous study was canductad based on
similar data with 1987 personal taxation information on self-employed lawyars' income,
We have used this data as the basis of our analysis of the comparabiiity and reliability of
the 2001 income information. In particular, we tested the consistency hetween the
number of self-employed lawyers and the average net income betwsen thi two sets of

data,

We also tested the internal consistency of the 2001 data by examining the totals for
Canada with the provincial totals and with the totals from the major urban centers. The
net income across the age-bands was also reviewed for consistency.

In comparing the two sets of data there was a decrease in the number of self-employed
lawyers between the two dates. '

2007 Taxation Year
1997 Taxation All Income Positive Net Income

Year Sources from Pragtice of Law
Self-employed lawyers 31,270 25879 14,864

We contacted CCRA to inquire about the decrease in the number of self-employed
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lawyers filing tax returns. CCRA has informed us the reason for the decrease is that the
previous study included tax filers who were not lawyers, such as paralegals and
notaries, The inclusion of such "non-lawyers” would distort the information but given the
relative magnitude of this group would not likely cause a major distortion in the analysis
of the data. CCRA was unable to provide information which would indicate the exact
effect of inclusion of tha “non-lawyers” in the 1997 information. However thz use a new
occupation coding system in 2001 corrected the problem of “nan-lawyers" being
classified as lawyers.

A sacond difference between the 1997 and 2001 data sets is that in 1997, the daté
excluded only zero net iIncomes and not negative net incomes. The inclusion of negative
data would decrease the average net income amounts.

A determination of the exact effect on including negative incomes on 1997 data could
not be conducted by CCRA. However, we have looked at this factor in the 2001 data to
determine the potential effect on the 1887 data.

There were 25,879 individuals classified as lawyers in 2001, 23,137 had a positive net
professional income {either from the practice of law or from other sources). Focusing on
lawyers who had net professional income derived from the practice of law, there were
16,802 who had a non-zero income and 15,864 who had a positive net professional
income derived solely from the practice of law. The results of the analysis are presented
below along with the average net professional income from the practice of law for each

category:
2001 Net Income
Al income Sources Income From Practice of Law
All Positive Non-zero Positive
Income Income Income Inceme
Number of Lawyeérs 25,879 23,137 16,802 15,364
Average Net Income $57,266 $64,338 $88,141 $94.005

The number of lawyers drops conhsiderably when only income from the praciice of law is
taken into account, As well, the average net income varies depending on the source of
net income used. If we jook at lawyers with positive net income from the practice of law,
this results in an average net income 46% higher than would be the case if income from
all sources was included,.

In order for a propsr comparison to {ake place between two sets of data, the data should
contain the same information for the same groups but at different points in time. We
have conciuded that without major modifications to the 1997 data to ensure it is on the
same basis in terms of the information included, a comparison of the trends cannot be
made between the 1997 and 2001 tax year net income information. Although further
clarification on the 1997 data would provide useful information, we are told that due to a
ghange in the classification system of occupations that occurred for the 2001 data, this
will not be possible.

Page 3
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We have thus decided to focus entirely on the 2001 data. In particular, we will use
positive net professional income derived solely from the practice of law. As this group is
the most liksly group that is practicing law for a living.

We have concluded that the 2001 taxation data is reliable based on our own internal
tests, the information recelved from CCRA and the explanations offered on the previous

1997 data.

A detaited summary of the data is included as Appendix D. The data is separated into 2
different sections. The first section is data on all lawyers, with income from all sources,
The second sectiori Is data on all lawyers, with incorie from the practice of law whose
income s positive,

Process

A study conducted for the previous Judiclal Compensation and Benefit Commission
arrived at lts findings by concentrating on self-employed lawyers earning in excess of
$50,000 who were 44 to 56 years old. This group was chosen as It represents the group
where a majority of lawyers are appointed to the bench, However it does not represent
the entire pool of eligible candidates from which judges would be appointedt, The use of
such a narrow band of data may not provide the appropriate information and could result
in inappropriate conclusions.

The first exclusion was lawyers earning below $50,000. The rationale for focusing on
lawyers earning above $50,000 was that those earning below this amount were likely to
be working part-time. However a parallel rationale could be used to exclude lawyers
edrning in excess of an identified salary amount, -as they would not likely accept an
appointment to the bench due to a significant salary reduction. Itis a comman statistical
practice to efiminate hoth the very low values and the very large vaiues of the data as
opposed to just the low valués. In this way, the data is not skewed by th2 inclusion of
extreme values. In addition, those lawyers earning below $50,000 may not necessarily
be employed on a part time basis. They may have made a life style choice to work for a
period of time at a lower income so that they may raise a family, take care of older family
members or for other personal reasons. The exclusion of such lawyers does not mean
that they are not suitable candidates for an appointment to the bench.

The previous study focused on lawyers who were aged 44-56 as this was the group from
which the majority of lawyers were appoirited as judgés. This may represent the group
from which the majority of judges are appointed. However the use of such exclusions
does not properly reflect the entire pool of lawyers who may be appeinted &s judges and
excludes data that should be incorporated into the analysis. 1t is a better reflection of the
information to include aff of the avallable data.

There are more appropriate stafistical methods which would take Into account the
majority and include the minority information as well. One such technique to ensure that
all of the data is included is to weight the data so that the larger group is given a larger
emphasis than the smaller group.

We have decided to base our analysis on the entire range of available data, but to give
more emphasis to the group where the majority of judges are appointed. We do not
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Report on the Earnings of Self-Employed Lawyers

propose to use one statistical measure but to provide a range of values and leave i to
the readers to determine what is the most suitable statistic for their purposes,

In addition, as the judicial annuity provided to judges is a significant and important
portion of a judge's compensation, we have provided a separate analysis including this
benefit as a part of the Judge's compensation, [h most cases, self-employed lawyers
would have to use a portion of their income to fund for their retirement.  Thus to make
the comparison more equitable between self-employed Jawyers and judges, the judicial
annuity should be included as part of the judicial compensation.

Analysis

The analysis of the data is based on the 12 tile income information for the 2001 taxation
year provided by CCRA. The data utilized is that of self-employed lawyers who had a
positive net professional income from the practice of law. A detailed suramary of the

data is provided in Appendix D, Section 2.

To determine a general net income for tawyers, we have iogked at the average net
income, that is the sum of all the lawyers nat income divided by the number of lawyers:

2001 Taxation Year Average Net Income
2001

Net Professional Income $94,005

The average net income may not present an accurate picturg of the data. This is
because the average can be skewed by extreme results at the tails, that is the very high
net incomes or very low net incomes.

This is the situation for seif-employed lawyers as presented in the table below:

I owest and Highest Net Income Groups

Lowest Group Highest Group Minimum Maximizm
Year Averade Averate Value Valug
2001 $3,004 $355,927 $1 $3,558,186

The shape of the distribution of net incomes over the whole group is markecly skewed to
the right, as the following chart demonstrates in terms of the sharp rise in the average
net income for each subsequent tile.
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Average Net Professional Lawyers incomes
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The skewing of the data can be further underscored if the range in each of the tiles is
examined. Whereas throughout most of its range, the ratio of the highest lo lowest net
incomes within a twelve file category is about 1.3, in the twelfth tile the highest net
incomes are more than ten times larger than the lowest, This is presented in the chart

below.
Range of Net Professional Lawyers Incomes
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A better representation of the net Incomes can be obtained by examining the: median net
income, The median is the middle point of the data. That is half the data is targer than
this amount and half the data is smaller than this amount. It is not impacted by the

extreme values at either ends of the tails.
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Median Net Income for the 2001 Taxation Year
2001
Net Professional Income 867,213

However, it is reasonable to assume that judge's salaries should not be based on the
median but rather the 68" percentile or the 75" percentile. 1t is a common practice in
compensation studies to use the 66" percentile or 75" parcentiles as benchmarks in
ensuring the recruitment and retention of exceptional individuals.

These statistics would prbvide a better representation of the most likely comparator
group for judges. That is, those in the top third or quarter of the legal profession,
assuming that incomes are a proxy for tatent.

66" and 75" Percentile Net Income for the 2001 Taxation Year

2001
86" Percentile $95,850
75" Percentile o $t8822

A further refinement can be made by examining the income of self-employe lawyers by
age bands, Data was provided for lawyers in five year age bands from age 35 to age
64. That is, under the age of 35; between 35 and 39; between 40 and 44; between 45
and 49: between 50 and 54; between 55 and 59; between 60 and 64; anc those older
than 64. As judges are appointed to the bench at various ages, it wotid be appropriate
to factor this into determining the Income.

The approach we have used is to weight the income from* the age bands by the
proportion of judges that were appointed from that age band and arrive at a single age-

weighted income,

Information was obtained from the Office of the Commissioner for Federal Judicial
Affairs on the ages of appointment of federal judges. The information was from judges
appointed between Jahuary 1, 1997 to November 14, 2003. This informaticn Is outlined

in Appsndix C.

Surmarizing the information:

Age at Appointment Appointments Percentage
Under 40 0 0%
40 - 44 25 : 6.9%
45 - 49 126 34.6%
5054 126 34.6%
55-59 87 18.4%
60 — 64 18 4.9%
Over 64 2 0.6%
Total 364 100%
Page 7
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Thersfore to obtain a weighted average for the income of all lawyers, the following
formula was used:

INCOMEali laviyers = 6.8% X INCOME40.45 + 34.6% X IncomMeus.ee + 34.6% X INCOM350.54
+ 18.4% X INCOMBss.59 + 4.9% X INCOMEsp.64 + 0.6% X INGCOME14 and over

The results for the 86" percentile and 75" percentile are outlined below.

66" Parcentlle Age-Weighted Income

Age Wejght 66" Percentile Income ~ Ade-Weighted
40 ~ 44 6.9% $95,653 $6,600
45 - 48 34,6% $105,706 $36,574
50 - 54 34,6% $109,383 $37.847
55-59 18.4% $108,523 19,968
60 -- 64 _ 4.9% $64,214 $4,616
Qver 64 0.6% $70,462 $384
Age-Weighted 66™ Percentile Income $105,993

75" Percentile Age-Weighted Income

Age Weight 75" Percentile Income  Age-Weighted
40 - 44 6.9% $116,861 $8,063
45— 49 34.6% 126,370 $43,724
50 - 54 34.6% 133,061 $46,029
55— 59 18.4% 131,044 $24,112
60 - 64 4.9% $114,404 - $5,606
Qver 64 0.6% $85,733 L $472
Age-Weighted 76" Percentile Income _ $128,016

The 66" and 75™ percentile incames increase by 11% and 10% respectively when an
age-weighted basis is usead.

Major Metropolitan Centers

The above is an analysis of the income of self-employed lawyers over the entire country,
However, we should also examine the distribution of such incomes i the major
metropolitan centers in Canada to determine whether there are any centers where the
net income is significantly different from the national number,

We have analyzed the incomes of self-employed lawyers for the major metropolitan
centers in Canada and have outlined the 66™ parcentile and 75" percentile age-weighted
incomes. The results are presented below.

. Page 8
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662 Percentile Age-Weighted Income for Major Metropolitan Centers

Metropofitan Area Income % Difference from Canada

Toronto $125,305 18%
Montreal $91,841 (13)%
Vancouver $103,663 (2)%
Edmonton $112,250 6%
Calgary $115,858 9%
Quebst $85,095 {201%
Ottawa/Hull $122,008 16%
Hamilton $136,257 29%
Al Canada $105,893

758 Percentile Income for Major Metropolitan Centers

Metropolitan. Arga Income % Difference from Canads
Toronto $156,070 22%
Montreal $114,084 {(11)%
Vancouver $128,223 0%
Edmeonton $129,560 1%
Calgary $146,555 15%
Quebec $105,820 {17)%
Oftawa/Hull $145,026 14% .
Hamilton $155,482 22% °
All Canada $128,016

A comparison of the majer metropolitan centers indicates that the 66™ percentile figures
for Toronto, Edmonton, Calgary and Ottawa/Hull and Hamilton are highaer than the
national number and 75™ percentile figures for Toronto, Calgary and Ottawa/Hull and
Hamiltor are substantially higher than the national number.

Judicial Annuity Scheme

The final part of our analysis is the impact of the judiclal annuity on the judge’s total
compensation in comparison with the income of a self-employed lawyer, The judicial
annuity is an important benefit available to judges. The magnitude of this benefit should
not be overlooked when comparing judicial compensation with that of self-employed
lawyers. As in most likelihood, self-employed lawyers would have to save for their own
retirement.
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Report on the Earnings of Self-Employed Lawyers

The judicial annuity scheme as it currently exists has the following provisions:

« an annuity of 2/3 of final year earnings is provided at retirement;
a judge is efigible to retire with a full annuity when:
— they have served at least 15 years and their combined age and servise s at least
80;
—  they have attained age 75 and have at least 10 years of service; or
— they are a judge of the Supreme Court of Canada and have aftained age 85 with
at least 10 years of service,
« if the judge is not eligible for a full annuity, the annuity is reduced as folluws:
~  if the judge has less than 10 years of service and is 75, the annuity i reducad by
1710 for each year of service below 10 years;

—  if the judge has less than 80 points {age plus service) and is retiring prior to age
75, a pro-rated annuity is provided with an additional reduction if the annuity is
commenicing prior to age 60 of 5% per year for each year prior to age 80.

« the gnnuity is payable for the life of the judge and if the judge has a spouse or
common-law partner 50% of the annuity will be paid to the spouse or corpmon-law
partner for their lifetime on the death of the judge;

« the annuity is indexed at 100% of the increase in CP1; and

s+ judges contribute 7% of earnings each year towards the plan. The contributions drop
to 1% of earnings when a judge is eligible for an unreduced annuity.

A detailed summary of the judicial annuity schieme Is outlined in Appendix A.

In order to compare the incomes of self-employed lawyers and judges, the value of the
judicial annuity should be inciuded as part of the overall compensation package of
judges. One method to accomplish this Is to determine the vallfe of the judicial annuity
as a percent of the judge's income and then gross-up the judicial incorne by that amount.

In particular, we calculated the value of the judicial annuity at appointment ages from 40
to 65, in 5 year increments, From this value, the impact of the jucdge's contributions was
removed fo reflect the portion that is not funded by the judge's own contributions. This
value was then stated as a level percent of a judge's career income {0 reflect the
average annual benefit.

It is important that the value not include the impact of the judge’s contributions. This is a
more representative value of the “additional Benefit” judges receive from participating in
the judicial annuity scheme. Likewise, self-employed lawyers would be abie to deduct
contributions to there personal RRSP’s from income. Thus it is reasonable to exclude
the judge’s own contributions to the judicial anntiity scheme from the pension value.

The method and assumptions used in determining the value of the judicial annuity are
outlined In Appendix B.

Page 10
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Report on the Earnings of Self-Employed Lawyers

The value of the judiclal annuity as a level percent of a judge's career income is outlined
below.

Value of Judicial Annuity

Appointment Age to Bench Pensign Value
40 —44 17.2%
45 - 49 20.7%
50 -54 24.3%
55 - 59 27.4%
80— 64 38.5%
Cver 64 54.8%

To determine a single pension value applicable to all judges, we have calculated an age-
weighted pension value. The age of appointment information was obtained from the
Office of the Commissioner for Federal Judicial Affairs, previously used in determining
the age-welghted percentile value, Each pension value determined above was weighted
by the proportion of judges who were appointed from that age band.

Therefore to obtain a weighted average of the pension value, the following formula was
used:

Pension Value = 6.9% x pension vaitie.s + 34.6% X pension valuss.s

+ 34,6% X pension valuesa.ss + 18.4% x pension valuess.se
+ 4.9% x pension valuggss + 0.6% X pension valu€ss angover

The results of the pension value is outlined below.

.'\e,

Weighted Average Value of Judicial Annuity Based ori Age at Appointment
Appointment Fercentage Pension Weighted Average
Age to Bench Appointment Value Pension Valug

40 - 44 6.8% 17.2% 1.2%
45 — 48 34.6% 20.7% 7.2%
50— 54 34.6% 24.3% 8.4%
55 - 59 18.4% 27.4% 5.0%
60 - 64 4.9% 38.5% 1.9%
Qver 64 0.6% 54.8% 0.3%
Weighted Average 24.0%

Taking a weighted average of the pension value based on a judge's appcintment age
results in a pension value of 24.0%.

Fedsrally appointed judges currently receive an income of $216,600 per annum. Taking
into account the value of the pension and grossing up the income to include this value
increases judicial compensation to $268,584 per annum ($216,600 x 1.240).
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Percentile Ranking of Judicial Compensation

By combining the above analysis, we have determined the percentile rarking of the
judicial salary both including and excluding the gross-up for the annuity scheme in
relation to that of self-employed lawyers for each major urban center. The judges’
currently earn a salary of $216,600 per annum. Incorporating the grose-up for the
judicial annuity scheme increase the salary to $268,584. The following wauld be the
percentile ranking of the corresponding salaries:

Percentile Rankings of Judicial Compensation

Metropolitan Percentile Ranking Percentile Ranking
Area {excluding Judicial Annuity}  (including Judicial Annuity)
Toronto * 83" o 97° 83" to 91°
Montreal 83" to 91 Over 91°
\ancouver 83" to 91¢ Over 91%
Edmonton 83" to 91 Over 91%
Calgary 839 to 91% Over 91°
Quebec Over 1% Over 91°
Ottawa/Hull 83" to 91° Over 91*
Hamilton 8310 91 83" to 91
Alf Canada 83" to g1 Over 91%

The judicial salary of $216,00 per annum would place it in the 83" to 91" percentile
nationally and in all major urban centers in Canada, except fou.Quebec Gity where it
would be over the 91 percentile. This would mean the judicial salary is greater than
83% of the net incorie of self-employed fawyers,

‘When the value of the judicial annuity is included as part of the judicial compensation the
percentile ranking increases to over the 91* percentile, nationally and for all imajor urban
ceniters except for Téronto and Hamilton. This would mean that judicial compensation
exceeds the net income of at least 91% of self-employed lawyers.

Other Compensation Issues

One final aspect which should be considered when a comparison of compensation is
done between self-employed lawyers and judges is the generous benefits package in
addition to the judicial annuity that is provided to judges. In particular, the judges have.

+ an extensive group benefits plan which includes:

.- basic life insurance, supplementary life insurance, post-retirement life
insurance and dependents’ life insurance;

- accidental death and dismemberment insurancs;

- @ health care plan;

Page 12
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—~ adental service plan

Most self-employed lawyers would have to provide for their own individual
extended health/dental benefits; and

« the option to elect supsrmumerary status. Superndmerary judges are judges who
have reached age 65 and have at lsast 15 years of service and have elected

supetnumerary office, which permits them to work a reduced workload
{commonly understood to be around 50%) for a full salary.

Eal
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Appendix A

Summary of the Plan Provisions of the Judicial Annuity Scheme

Retirement

Retirement Pension
Early Retirement

Early Retirement Reduction
Normal Form of Pension

Cost-of-Living Adjustinents
Death Before Retirement

Age 75 (70 for certain judges appointed prior to March 1, 1887);
or

Age plus years of service of at least 80 years {minimum 15 years
of service); or

Age 65 with 10 or more years of service, if a judge of the
Supreme Court of Canada

66 2/3% of salary at the time of retirement.

Age 55 with 10 years of service,

5% per year that the pension commences before age 80
Conjugal relationship: Joint [ife and 50% survivor pension.

otherwise: Lifetime pension with no guarantee.
100% of the Consumer Price Index

A lump surn equal to one-sixth of salery Is paid to the surviving
spouse or common-law partner or to. the estate if there is no
survivor,

Conjugal relationship: A pension is payable to the surviving
spouse or cammon-law partner equal to one-third of the annual
salary of the judge.

Dependents: A pension is payable to each stiliiving deperdent
equal to 20% of the surviving spouse's of commoen-law’'s
pension, with a reduction if there are more than four depentlent
children. The pension for a surviving dependent is doubled if
that child is an orphan.

Termination prior to retirementRefund of contributions, with interest.

Disabifity
Employee Contributions

VAl mbemsiin P v e (g [ I

Immediate pension.

For judges appointed before February 17, 1975: 1.5% of sa.ary.
For judges appointed after February 16, 1975 1% of salary to
the Supptementary Retirement Benefits Account plus an
additional 8% of salary If the judge is not eligitle for an
unreduced pension.
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Appendix B

Assumption and Methods Employed In Determining Pension Values

Actuarial Interest rate
assumptions

Rate of future inerease in income
Consumer Price Index increaseé
Post-retirement pension indexing

Termination of employment,
disability or death prior {o
retirement

Retirement age

Mortalily after retirement

Relationship status at retirement

Actuarial
valuation method

Western Compensation & Benefits Consuitants

6.0% peryear

3.0% per ysar
2% per year

100% of increase in Consumer Price
Index

il

Retirement rates specifed in the
actuarial report on the Perision Plan
for Fedarally Appointed Judges as at
31 March 2001 prepared iy the Office
of the Chief Actuary of the: Office of
the Superintendent of Financial
instittitions

80% of the average of the male and
female mortality rates of the 1983
Group Annuity Mortality teble

conjugal relationship, with spouse of
opposite gender and sama age as the
member o

Projected Benefit
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Appendix C
Judicial Ages at Appointment from January 1, 1997 to November 14, 2003

Appointment Age Number

40

41 Z
42 8
43 6
44 11
45 26
46 27
47 27
48 23
49 23
60 22
51 33
b2 20
53 28
54 23
55 27
56 16
57

58

59

™

66
Total

o0
o

Source: Letter of December 3, 2003 to Mr. P. Vickery, Department of Justice from Ms.
M. Jamieson, Office of the Commissioner for Federal Judicial Affairs.
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Report on the Earnings of Self-Employed Lawyers

Appendix D
Self-Employed Lawyer income Data
Ssction 1: Income from all sources

Section 2: Income derived from the practice of law

e

H Western Compensation & Benefits Consultants
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Report on the Eamings of Seli-Employed Lawyers

Haripaul Pannu has been retained by the Department of Justice Canada fo conduct an analysis
of the net income of self-employed lawyers as reported by individuals who filed personal income
taxes for the 2002 to 2005 tax years. The study will be used In preparation for the Judicial
Compensation and Benefits Commission. The purpese of the study is fo analyze the data and

identify significant trends in the Income of self-employed lawyers. This analysis will then be

used to make comparisons of the Income of federally appointed judges with the income of seif-
employed lawyers.

Data

Data for the analysis of the earnings of sel-employed lawyers was provided by‘the'

Department of Justice. The source of the dafa was the 2002 to 2005 personal taxation
information of self-employed lawyers In Canada collected and supplied by Canada
Revenue Agency ("CRA™}. ,

CRA extracted data from the T1 Assessing Master Database, which is CRA's master
database system for capturing alt fited individual tax returns since 1985, The T1
assessing master database captures assessed individual fax data. This is taxation data
that is the cumrent or updated form of the initial assessed dafa. This means that CRA

has validated and verified the quality, precision and integrity of the data. .

The informati_on'was for se!f~empipyed lawyers as identified by tha North American
industry ClassHication code for lawyers: -

+  who were between 35 and 69 years of age;
+  with no duplicated records;
»  excluding those filing from abroad; and

+ excluding those whose employment income exceeded Income from self-
employment, but Including those whose employment Income was less than their
income from self-employment.

For the 2003 Commission, a study was conducied based on similar self-employed
lawyers' income data but with 2001 personal taxation Information. It was found by the
previous Commission not to be reliable and useful, so | have decided not to compare the

current tax data with the 2001 tax data.

The data provided for this study is more reliable than the income data used for the
previous Commission. The previous data was initial assessed data while the current
data is the current or updated form of the initial assessed data, that is, the current data
has up-to-date amounis that either the tax-filer has updated or was updated at the
request of the audilors or GRA. In parlicular, the previous data included sell-employed
lawyers who flled twice in the same tax year. The first filing was for an income of zero or
$1 and a second filing with the actual income. This situation is not present in the current
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Report on.the Earnings of Self-Employed Lawyers

data as all amounts used were the most current assessed incomes and does not include
duplicate entries,

| have conducied tests of the 2002 to 2005 data for the purposes of determining its
reliablfity and comparability. 1 tested the Internal consistency of the 2002 to 2005 data
by examining the iotals for Canada with the provincial tofals and with the totals.from the
major urban centers, The net income across the age-bands was also reviewed for

consistency.

The number of self-employed lawyers filing tax information Is provided below:

2002 to 2005 Number of Self-Empioyed Lawyers

2002 2003 2004 005
Number of Lawyers - 23,183 23,174 22,645 21,334

| contacted .-CRA to inquire about the decrease in the number of self-employed lawyers

~ from 2002 o 2005, CRA has informed me that this is not an unusual situation. The
2065 Income data was filed in 2006 and may not include all self-employed lawyers who
will file income tax information. It is CRA's belfef that the 2005 income data will not

. change materially. The number of self-employed lawyers may increase but the overall

statistics will not change,

I have concluded that the 2002 to 2005 taxation data Is reliable based on my own
Internal tests and the information recelved from CRA.

A detailed summary of the data is included as Appendix D.

Process

Studies conducted for previous Judicial Compensation and Benefit Commissions arrived ~

at their findings by concentrating on self-employed lawyers earnings In excess of an
{income threshold wha wers 44 to 56 years old. This group was chosen as it represents
the group where a majority of lawyers are appointed to the bench. However, it does net
ropresent the entfre pool of eligible candidates from which judges would be appointed.
The use of such-a narrow band of data may not provide the appropriate information and

could result in inappropriate conclusions.

The first exclusion was lawyers earning below an income threshold (360,000 for the
2003 Commission). The rationale for focusing on lawyers earning above $60,000 was
that those earning below this amount were likely to be working parttime. However a
paraltel rationale could be used to exclude lawyers earning in excess of an identifiad
salary amount, as they would not likely accept an appointment to the bench due to.a
significant salary reduction. It is a common statistical practice to eliminate both the very
low values and the very large values of the data as opposed to just the low valtes. In
this way, the data is not skewed by the nclusion of extreme values. In addition, those
lawyers earning’ below $60,000 may not necessarily be working on a part time basis.
They may have made a Iife style choice to lessen their workload for a period of time so
that they may ralse a family, take care of older family members or for other personal
reasons. As well, a lawyer with & net income below $60,000 may have had a large
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Report on the Earnings of Self-Employed Lawyers

gross iricome. However, the Jawyer deducted a lot of expenses in that yéar, which
resulted in a net income below $60,0000. The exclusion of such lawyers does not mear
that they are not sultable candidates for an appointment {o the bench.

In addition, provious studies focused on lawyers who were aged 44 to 56 as this was the
group from which the majority of lawyers were appointed as judges. The use of such
exclusions does not properly reflect the entire pool of fawyers who may be appuinted as
judges and excludes data that should be incorporated into the analysis. t is a petfer
reflection of the Information to include all of the available data.

There are statistical methods that will take into account the majority and include the
minority information as well. One such technigue to ensure that all of the data is
included is to weight the data so that the larger group is given a larger emphasis than

the smaller group.

| have decided to base my analysis on the entire range of available data, but to give
more emphasis to the group where the majority of judges are appointed. | do not
propose 1o use one statistical valus but to provide a range of values and leave it to the
readers to determine what the most suitable statistic Is for their purposes.

in addition, as the judiclal annuity provided to judges is a significant and. important
portion of a Judge's compensation, | have provided a separate analysis including this
benefit as a part of the judge’s compensation. tn most cases, self-employed lawyers
would have to use a portion of their income to fund for thelr retirement.  Thus to make
the comparison mare equitable between seif-employed lawyers and judges, the judiclal
annuity should be included as part of the judicial compensation.

The ahalysis of the data is based on the percentile net income infdrmation for the 2002
to 2005 taxation years provided by CRA.

The range of income information for the years 2002 to 2005 is presented in the table
below:

Lowest and Highest Nef Income Percentiles

Fifth Percentlle Highest Percentile
Year Income Income
2002 . $11,694 . $2,613,180
2003 $11,834 $3,955,463
2004 $12,628 $4,486,646
20086 $12,607 $5,601,264

The shape of the distribution of net incomes over the whole group is markedly skewad to
the right, as the following chart demanstrates In terms of the sharp rise in the net Income

for each percentile.
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- i " Percentile

i’ercenti!e Analysis of Net Professional Income
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As the data Is markediy skewed, an appropriate representation of the net incomes can
be obtained by examining the median net income. The median Is the middle point of the

.data. That is, half the daia is larger than this amount-and half the data is smaller than

this armount. It Is not impactad by the extrame values at either end of the tails.

Median Net Income = 2002 to 2005 Taxation Years

Net Professional income

2002 , $98,696
2003 .- $102,896
2004 $111,233
2005 $112,648

However, It is reaspnable to assume that judge's salaries should not be based on the
median but rather the 65" percentite or the 76" percentile. It is a common practice in
compensation studies to. use the 65" percentile or 75" percentile as benchmarks in
ensuring the recruitment and retention of exceptional Individuals,

These statistics would provide a betler representation of the most likely comparator
group for judges. That is, those in the top third or quaiter of the legal profession,
assuming that incomes are a proxy for talent.
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65" and 75" Parcentile Net income

o 65" Percentile 75" Porcentile
2002 $147.077 $198,850
2003 $153,491 $207,429
2004 $168,523 $229.797
2005 $170,261 $233,032

; A further refinement can be made by examining the income of sefi~employed lawyers by
age bands. Data was providad for lawyers in the following age bands:

i . * under age 44

s+ age 44 to under Iage 48;
* age 48 to under age 52;
» ‘age 52 to under age 56;

+ age 5610 under age 60

+ age 60 to under age §4; and

+ older than age 64.

& ‘ As judges are appointed fo the bench at various ages, it would be appropriate fo faclor
this into determining the-income. .

’ The approach ! have used Is to weight the income from the age bands by the proportion
of judges thai were appointed from that age band and then arrive at a single age-

weighted income.

| Information was obtained from the Department of Justice on the ages of appointment of
federal judges. The information was for Judges appointed to the bench from January 1,
1997 to March 31, 2007. This information is oullined in Appendix C.

Sumrnarizing the information:

} Age at Appointment Appointments Percentage
! . . Underd4d . .. - 30 . 5.9%. . .
' 44to under48 ‘ 121 23.8%
4 . 48 1o under 52 133 - 26.1%
{ 52 to under 56 127 25.0%
' - 56 {o under 60 © 68 13.4%
s . 60 to under 64 ) 24 4.7%
l 64 and over . |+ . 1.2%
oo Total 509 100%
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j Therefore to obiain a weighted average for the income of all lawyers, the following
= formula was used:

INCOMe. awyers = 5.9% X INCOMEyqer 44 + 23.8%. X INCOMB4s.a7 + 26.1% X INCOMEE.51
+ 265.0% X Incomesass + 13.4% X incomess.ss +4.7% x i'"'Gome’fitm
+ 1.2% INCOMCe4 and over

The results for the 65" percentile and 75" percentile are outlined below.

- 65" Percentile Age-Weighted 2005 Income .
‘Age Weight 66" Percentile Income =~ Age-Weighted

‘
i
| Under 44 ' 5.9% $155,065 $9,139
44 to under 48 23.8% $188,107 ~ - $44,717
£ ) 48 to unger 52 26.1% $184,722 §48,267
f{" 52 to under 56 25.0% $185,910. - $46,356
’ 56 to under 60 13.4% $177,234 $23,678
. . 60 to under 64 - 4.7% $159,901 $7,540
i . 64 and over 1.2% $131,598 $1,551
L Age-Weighted 65 Percentile 2006 Income . © $181,278
75" Percentile Age-Weighted 2005 Income
Age - Weight 75" Percentile Income  Age-Weighted
Under 44 5.9% $207,5%4 $12,235
44 1o under 48 23.8% $247.242 §58,776
48 to under 52 26.1% $258,482 $67.540
52 io under 56 25.0% $264,093 $65,894
65 1o under 60 13.4% $239,400 $31,983
80 to under 64 4. 7% $217,606 $10,260
, 64 and over 1.2% $189,119 $2,229
‘ Age-Weighted 75 Percentiie 2005 Income $248,916
! )

The 65" and 75" percentile incomes increase by 6% when an age-weighted basis is
used, .
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1

Major Metropolitan Centers

The above was an analysis of the income of self-employed lawyers over the enlire
country. However, we should also examine the distribution of such incomes in the major
mefropolitan centers In Canada to determine whether there are any centers where the
net income Is significantly different from the national number.

{ hava analyzed the Incomes of self-employed lawyers for the major metropolitan centers
in Canada and have outlined the 85" percentile and 75" percentile incomes. The results

" are presented below.

65t Percentile Income for Major Mefropolitan Centers

Metropolitan Area Income % Difference from Canada
- " Toronio $274,393 . 81%
Montreal $163,107 {4)%
. " Vancouver $192,550 13%
i Edmonton $155,215 . (9)Y%
L. . Calgary $231,589 36%
Quebac Clty $138,830 [(18)%
Ottawa / Gatineau $182,506 7%
Hamilton $174,512 2%
Winnipeg $138,717 (19)%
London $164,981 {31%
All Canada $170,261
75% Percentile Income for Major Metrepolitan Centers

o Metropolitan Area Income % Difference from Canada
l . Toronio $393.700 68%
' Montreal $235,305 1%
i : Vancouver ) $252,899 8%
} , Edmonton $196,236 (18)%
Calgary . $326,348 40%
P Quebec City . $178,755 T (2%
1 Ottawa / Gatineau $238,075 2%
: Hamilton $214,905 {8)%
- Winnipeg $183,119 (22)%
London $216,238 (8)%
v All Canada $233,932
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A comparison of the major metropolitan centers indicates that the 65" percentile figures
for Toronto, Vancouver, Calgary, Ottawa / Gatineau and Hamilton' are higher than the
national number and 75" percentile figures for Toronto, Montreal, Vancouver, Galgary
and Ottawa / Gatineau Bull are higher than the national number.

Judicial Annuity Scheme

Tha final part of our analysis is the impact of the Judicial annuity on the judge's total
compensation in comparison with the income of a self-employed lawyer. The judicial
annulty is an important benefit available to judges. The magnituds of this benefit should
not ba overlooked when comparing judicial compensation with that of self-employed.
lawyers. As in most likelihood, self-employed fawyers would have to save for their own

retirement.

The judicial annulty scheme as it currently exists has the following provisions:

.« ananhuity of 2/3 of final year earnings is provided at retirement,

* ajudge is eligible fo retirs with a full annuity when: - )

—  they have served at least 15 years and thelr combined age and service is at least
80; . . . )

- they have attained age 75 and have at Ieast 10 years of service;

~ they are a judge of the Supreme Court of Canada with at least 10 years of -
service; of

— they become disabled

» if the judge is not eligible for a full annuity, the annuity is reduced as follows:

- ifthe judge has less than 10 years of service and Is 75, the annuity is reduced by
1110 for each year of service below 10 years;
- if the judge has less than 80 points (age plus service) and is refiring prior to age
75, a pro-rated annuity Is provided with an additional reduction if the annuity Is
. commencing prior to age 60 of 5% per year for each year prior to age 60.

» the annulty is payable for the life of the judge and if the judge has a spouse or
common-law pariner 50% of the annuity will be paid to the spouse or common-law
partner for their lifetime on the death of the judge;

« the annuily is indexed at 100% of the increase In GP1; and

.» judges contribute 7% of eamings each year towards the plan. The conlributions drop

to 1% of earnings when a judgs Is eligible for an unreduced annuity.
A detal[ed summary of the judicial annuity scheme is outlined In Appendix A.

in order to compare the incomes of self-employed lawyers and judges, the value of the
judicial annulty should be .included as part of the overall compensation package of
judges. One method to accomplish this is to determine the value of the judicial annuity
as a percent of the judge’s income and then gross-up the judicial income by that amount.

In particutar, | calculated the value of the judicial annuity at appointment ages from 40 to
65, in 5 year increments. From this value, the impact of the judge’s contributions was
removed to reflect the portion that is not funded by the judge's own contributions. This
value was then stated as a leve! percent of a judge's career income to reflect the

average annual benefif.
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- It Is important that the value not include thé impact of the judge’s contributions, This is a

more representative value of the “additional benefit" judges recelve from participating in
the judickal annulty scheme. Likewise, self-employed Jawyers would be able to deduct
contributions to thair personal RRSP’s from income. Thus it is reasonable to exclude the
judge's own contributions to the judicial annulty schems from the pension value.

The mathod and assumptions used in determining the value of the judicial annuity are
outiined In Appendix B, .

The value of the judicial annuity as a level percent of a judge's caresr income is outlined
below. . .

Value of Judicial Annuity

Appointment Adge to Bench Pansion Value
Under 44 18.2%

44 to under 48 . 19.7%

48 to under 52 . 23.5%

52 to under 56 25.8%

56 fo under 60 30.0%

60 to under 64 39.5%
64 and over 52.9%

To determine a single pension value applicable o all judges, | have calculated an age-
welghted pension value. The age of appointment information was obtained from the
Department of Justice, previously used in determining the age-weighted percentile
value. Each pension value determined above was weighted by the proportion of judges -

who were appointed from that age band.

The'refore 1o obtain a weighted average of the pension value, the following formula was
used: .
Penslon Value = 5.9% x pension value ynger 44 + 23.8% x pension value gq7

+ 26.1% % pension valueis s + 25.0% x pension valuéss.ss

+ 13.4% x pension valuessse + 4.7% X pension value so.ss
+ 1.2% x pension valuess ang over
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~ The resuft of the pension value Is outlined below.

Weighted Average Value of Judiclal Annuity Based on Age at Appointment

Appointment Percentage Pension Welghted Average
Age to Bench Appointment Value Pension Value
Under 44 5.9% 18.0% 1.1%
44 to under 48 23.8% . 19.5% 4.6%
48 to under 52 268.1% 23.3% 8.1%
52 to under 56 25.0% 25.5% 6.4%
. BB to under 60 13.4% 29.7% 4.0%
60 to under 64 4.7% 39.1% . 1.8%
64 and over 1.2% 52.4% 0.6%
24.6%

Weighted Average

'Takiné a weighted average of the pension value based on a judge’s appointment age
_results in a pension value of 24.6%. N

Federally appointed judges recelved an income of $237,400 per annum In 2005
($252,000 per annum in 2007). Taking into account the value of the pension and
grossing up the income to Include this value increases judicial compensation to

$295,777 per annum ($237,400 x 1.246).

Page 11




Erre——

Report on the Eamings of Seli-Empioyed Lawyers

——

Percentile Ranking of Judicial Compensation

; By comblining the above analysis, | have determinad the percentile ranking of the judicial
! salary both including and excluding the gross-up for the annulty scheme In refation to

. that of self-employed lawyers for each major wrban center. That Is, using the judges’
l ) . 2005 salary of $237,400 per annum and incorporating the gross-up for the judicial
i annuity scheme by increasing the salary to $285,777. -

The following would be the percentile ranking of the corresponding salaries:

l Percentile Rankings of Judicial Compensation

P ’ Percentile Ranking Percentile Ranking .

T " Metropolitan Area  (excluding Judicial Annuity} (including Judicial Annuity)

. Toronto 80" to 85 ' _ 85" 10 70"

. © Montreal " 75" to 8O™ 80" to 85"

i Vancouver 70" to 78" 75" to 80®

b Edmonton 80" to 85" 85" to 20"

. Calgary 65" to 70" 70" to 75"

i Quebsc 85" to 90" 20" to 95"

L Ottavia / Gatineau 70% to 75" 80" to 85"
Hamilton _ 80" to 85" 85" to 90"

I Winnipeg 80" to 85" _ 80" to 95"

L. " London 75" to 80" 85™ to 90"
All Canada 75" to 80" 80" to 85"

The judicial salary of $237,400 per annum would place it in the 75™ to 80" percentila
nationally and the judicial salary would be in at least the 70" percentile in all major urban
centers in Canada, except for Torohio (60" to 65™) and Calgary (65™ to 70%). This
would mean the judicial salary is greater than 75% of the net income of self-employed

lawyers.

When the valug of the judicial annulty Is included as part of the judicial compensation the
percentile ranking increases to over the 80™ percentile, nationally and for all major urban
centers except for Toronto, Vancouver and Calgaty. This would mean that judicial
compensation exceeds the net income of at least 80% of self-employed lawyers.

| ' Page 12
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Other Compensation Issues

One final aspect which should be considersd when a comparison of compensation is
done between self-employed lawyers and Judges is the generous benefits package in
addition to the judicial anhulty that is provided o judges. In particular, the judges have:

an extensive group benefits pfan which: includes:

basic life insurange, supplementary lhfe insurance, post-retirement life
insurance and dependents’ life insurance; .

accidental death and dismamberment insurance;
a health care plan;
a dental service plan

Most self-employed lawyers would have to provide for their own individuat

axtended health/dental benefits; and

the option to elect supernumerary status. ‘Supernumerary judges are judges who
are eligible to retire with a full annuity (have at least 15 years of service and
whose combined age and number of years In judicial office Is not less than 80 or
who have attained the age of 70 and have at least 10 years of Judicial service)
and have elected supernumerary office, which permits them to work a reduced
workload (commonty understood to be around 50%) for a full salary.
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Appendix A

Summary of the Plan Provislons of the Judicial Aﬁ_nuity Scheme

Retirement

. Retirement Pension

Early Retirement

Early Retiremént Reduction
Normal Form of Pension

Cost-of-Living Adjustments
Death Before Retirement

Age 75 (70 for certain judges appointed prior to March 1, 1987);

or
Age plus years of service of at least 80 years (minimum 15 years

of service); or
10 or more years of service, If a judge of the Supreme Court of

Canada .

66 2/3% of salary at the time of rellrement. If less than 10 years
of service, the pension is raducsd by 4/10 for each yearof ~
sarvica below 10 years.

Age 55 with 10 years of service.

5% per year that the pension commences before age 60
Conjugal relationship: Joint life and 50% surviver pension.

otherwise: Lifetime pension with no guarantes.

100% of the Consumer Price Index

A lump sum equal io one-sixih of salary is paid to the surviving
spouse or common-law partner or to the estate if there Is no
survivor, .

Conjugal relationship: A pension Is payable to the surviving
spouse O common-law pariner squel to one-third of the annual

salary ¢f the judge.

Dependents: A pension is payable to each surviving dependent
oqual to 20% of the surviving spouse's or common-law's
pensior, with a reduction if there are more than four dependeint
children. The pension for a surviving dependent is doubled if
that child is an orphan.

‘Termination prior to retirementRefund of contributions, with interest.

Disability
Employee Coniributions

Immediate unreduced pension. .

For judges appointed before February 17, 1975; 1.5% of salary.
For judges appointed after February 16, 1875: 1% of salary to
the Supplementary Retirement Benefits Account plus 6% of
salary to the Consolidated Revenue Fund if the judge is not
eligible for an unreduced pension. .
Gontributions cease when a judge elests supernumerary status
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Assumption and Methods Employed in Determining Pension Values

Actuarial
assumplions

Actuarial
valuation method

Interest rate

Rate of fulure increase inincome
Consumer Price Index increase
Post-refirement pension indexing

Termination of employment,
disability or death prior to

refirement

Refirement age

Mortality after retirement

Relationship status at retirement

6.0% per year

3.0% per year

2% peryear

100% of increase in Consumer Price
index :

Nit

Refirement rates specifed in the
actuarial report on the Pension Plan
for Federally Appointed Judges as ai
31 March 2004 prepared by the Office
of the Chief Actuary of the Office of
the Superintendent of Financial
Instifutions

-UP1994 mortality table projected to

2015 (unisex 67% male, 33% female)

conjugal refationship, with spouse of
opposile gender and same age as the
member

Projected Benefit
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Appendix C
Judicial Ages at Appointment from January 1, 1987 to March 31, 2007

Appointment Age MNiunmber -

Gender of Judicial Appointments from January 1, 1997 to March 31, 2007

Gender Number
Male 328

" Female 181 )
Total . 509
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Appendix D

Self-Employed Lawyer Income Data

Percentlle Analysis of Net Professional Ingome

Percentiles 2002 2003 2004 2005
1] $0 $0 $0} . %0
5 $11,694 $11,834 $12,628 $12,607
10 $21,224 $21,785 $23,265 $23,297
15 $30,011 $30,898 $32,804 ~ $33,133
20 $38,534 339,717 $42,139 $42,710
25 $47,451 348,474 §62.267 T $53,185
30 $56,310 $58,019 $62,413 $63,247
35 $65.,561 $68,205 $73,254 $73,970
40 - $75,258 $78.703 $64,854 $85,198
45 $86,407 $90,093 $97,597 $98,036
50 $93,696| $102,896 $111,233 $112,646
55 $112,206 $117,207 $127,351 $129,232
60 $128,015 $134,330 $146,396 $148,007
65 $147,077 $153,491 $168,523 $170,261
70 $170,390 $177,788 $195,821 $198,009
75 $198,950 $207.428 $220,797 $233,932
80 $239,082 $248,772 $274,363) - $278,905
85 $288,192 $303,333 $336,435 $348,288
g0 $368,984. $384,357 $437,219 $448,784
95 $621,725 $539,313 $634,531 $648,062
100 | $2,613,180 $3,955,463 $4,488,646 $5,601,264
Number 23,183 23,174 22,645 21,334
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2005 Net Income Percentiles - By Age Bands

S6<zage<il 60<=agex64 Ager64

Percentilos | Age <44 | d4<=Age<48| 48<=Age<52] 52<=age<it
O(Min} $0 $0 50 - 80 . $0 $0 $0
5 $12,406 $15,271 $16,377 $15,064 $13,877 $11,524 $5,920
10 §22,757 $26,963 $28,112 - $26,663 326181 $20,369; $12,004
15 $31,697 $36,565 $38,910 $37,005 535,741 $30,267] $19,110
20 $38,828 . $46,415 $49,933 $48,599 $46,168 $40,246] . $26,000
26, $49,143 $56,105 $60,338 $60,266 $56,804 $50,264, $34,325
30 $58,079 $67,088’ $71,765 $69,728 $6B,855 $61,282 $43,801
35 367,679 $77.722 $82,757 $80,193 $78.480 $69,932 $53,465
40 $77,483 $91,320 $94,234 $04,204 $90,711 $81,328] $61,925
45 $88,261 . $105,366} $107,244 $107,780}  $102.797 $93,703] $73,236
50 $101,422 122,464 $123.044 $124,133 1 17,368 3106127 $85,817
55 $117,219 $139,265 $142,009 $141,511 $133,885 §121,822] $100,972
G0 $135,520 $162,369 $169,933 $160,701 $153,687 $138,246( $113,243
6B $1585,065 $188,107 $ 84,722! $185,910 $177,234 $158,901 $131,598
70 $177.915 $214,954 $216,910; $220,340 $204,410 $185,052] $156,321
75 $207.594 $247,242 $268,482 $264,093 $239,400 217,606 $189,119
80 $242,066 $292,057 $319,762, $314,266 $288,212 $263,582| $234,334
|88 $290,2201 $360,978 $402,966 $388,273 $358,102 $334,123| $285,859
a0 $366,983 $473,210 . $520,5259 $511,774 $462,739 $438,758| $383,437
95 $481,207} . $661,677 $763,417 $763,047 $696,580 §642,117 $543.099k
100 (Max} _1>$1M >$iM >$1M >$1M >51M >81M >$iM
Nutnbey 3,918 3,008 3,202 3,467 3,260 2,542 1,940
2003 Percentlie Analysts of Total Net Income
City | Taronte ’ Montreal Vancom’arlEd‘manton’ Galyary ng’ec' Goatitiar:::: 'Ham"“’“IWi"mPWI London 12‘:,;&35
Fercantilas . v
O(Min) 30 30 §0 $0 50 50' 30 30, 1,143 $0 0
5 strane]  ssotol  sna0rl  $iarie] sizssol  $9.010f  sizdsy| $227i8) $12764) §I2E2Y) S1LN0d
10 $32,683 $14,272 $23.186 s22,762] $29346f $20.,201 $23,584] $33,04% 32060¥ 536,402 $23,207
15 $45,535] $19,894 $34,086 $32,122] 335000 $29,018 $36,186] $47.435] $33,433  $40,077 $33,789
20 $59,262 $27,018 $43,302 $35,850f §60.608] %36.,527 45,0541 $5B,668] S4ia64] $61.680 §44,193
25 $74,087) $33.627 $54,567) $53423F  $6B,005] $43,620 $56,715] $60.805] $52,198) $72,306 $65,949
30 £87,601 $41,924 64,308 $60,000] 368371] $52,045 $68,250] $77.452] 350,000] §84670] S6Y.VTE
35 $102.000 $50,035].  §76,735 570,860F 383,242 $63,506 Sa0,004% 887,334 SE5676] $04.422 480,157
A0 $123,6528 §61,984 $51.455 380,476 597.558L - §72,824 $93,494; %$98,335) S$76.007] Bi04,108 £94,748,
45 §142,778] $73.685 $106,085 soa 070l 51162050  $81,368 $105.857] $314,386 582,883 $114,768] 5110908
50 $167,743 $85,408 127321l 3907543 $183,019] $95,719] $420,827; $126,966 $94,558] $125,043] $129,757,
55 $196,9490] $108,672 $147.032] $120,617] $158.376] 110305 IN9B17¢ $141,068 110620 $139,786] $151,617;
60 $232,004F $134,024 $168,308f $137,255] $191.723] $122483] 3158850 $154,178} $124,851] $156,159] §175,769]
G5 $274,393F $163,107 $102,550] $155,215] $231,509; $136,830) $IB2H05| $174.612 $130,717] $164,961} §204,858
. |70 $327,793] $193,136 soi7.665] $I7T.E57] 32716661 $197,209]- $205,560; $187,076 $188,478] $162917; §239.547
5 $393,790; $235305 $252,89% 5196.2%' $326,34Bf $178,7557 $230,075) $214,905] $183,110) $215236f $282,803
- $460,340] - $278.8587 $305,606 $223 550} 5300874 $106,860( $274,657] $235.24% $202,772 $243,633]  $338,874)
$659,204] $336,386 $370,412] $250562F $400,366} $227,.9561| 3315187 $201,75% $246,530] $275,953] $443,655
$710,44900 $411,846 $444,472]  $300845F $648,716] $261,848] $367.340] $342,526f $2954241 §317,353 $622,696]
5938,608; $587,157 $569,646] $354,706f 3883638 §346,910] $502,071] $450,776] $363,793[ $450,512 §752,269
100 (Max) _ [>$1M >3 M >3 1M >3 1M >51M >$IM =31 =$1M <E1M <310 =51M
Numbar 6,352 3,183 1,575 ABD 741 630 1,830 418 § 538 382 15,339
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