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INTRODUCTION

The present Reply Submission of the Canadian Superior Courts Judges Association
(“Association”) and the Canadian Judicial Council (“Council”) addresses the main
arguments made by the Government of Canada in its Submission dated December 23,
2011 (the “Government Submission”). The Reply Submission will be complemented by

counsel’s oral argument at the hearings scheduled for February 20 and 27, 2012.

Specifically, this Reply Submission addresses the arguments made by the Government
regarding economic conditions in Canada, the denial of any increase to judicial salaries
and the imposition of a 1.5% cap on IAl adjustments. It also comments on the
Government’s attempt to re-litigate settled issues and its position with respect to ifs

response to the Block Report.

THE GOVERNMENT’S VIEW ON PREVAILING ECONOMIC CONDITIONS

The Association and Council set out in their opening Submission information and
statistics showing that cconomic conditions in Canada do not constitute an obstacle to the
implementation of the Block Commission’s salary, and other recommendations. For its
part, the Government has painted a negative picture of the Canadian economy in order to
support its position for no increase in judicial salaries and the imposition of a 1.5% cap

on IAT annual adjustments.

Ms. Diane Marleau, an economist from Etude Economique Conseil Inc. retained by the
Association and Council, has prepared a report responding to the Government’s claims
regarding the economy and the financial position of the federal Government. Her report is
in Annex A to this Reply Submission. She concludes that the analysis of the current
cconomic and fiscal conditions submitted by the Government covets a very short period,
both historically and forward-looking. This limitation, she opines, may lead to wrong
conclusions and mistaken interpretations. According to Ms, Matleau, the Canadian
economy shows positive and encouraging signs of recovery. The details of her analysis

ate set out in her report, and they are not repeated here to avoid redundancy.
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THE GOVERNMENT’S POSITION ON JUDICIAL SALARILS

The Government proposes not only that there be no increase in judicial salaries during the
four-year mandate of this Commission, but also that TAI salary adjustments resulting
from statutory indexation pursuant to s. 25 of the Judges Act be capped at a maximum of
1.5% annually. This measure is presented as “temporary”, but it is clear that the
Government’s proposal is that it should apply for the entire quadrennial period under the

present Commission’s mandate.

The Government is seeking to justify its position on the basis of current economic
conditions and the contention that it is no longer justified that the judiciary be exempted

from fiscal measures applicable to others paid from the public purse.

As discussed in the Association and Council’s Submission at paras. 86-98, and above in
section 1, the current economic conditions do not present an obstacle to this Commission
recommending an increase in judicial salaries that would otherwise be justified by
reference to the traditional comparators, With respect to the alleged exemption from
fiscal measures, the Government’s proposal ignores the fiscal restraint that has already
been applied to the judiciary as a result of the non-implementation of past Commission’s
salary recommendations. The proposal also ignores the fact that, unlike most Canadians,
judges carmot supplement their income through other work. Furthermore, rather than
providing for a salary increase, the Government’s proposal would result in an actual

reduction in the value of judicial salaries given the projected CPI over the quadrennial

petiod.

As for the proposed cap on IAI, the Submission of the Government fails to consider that
the TIAI adjustment is an essential safeguard against erosion in the value of judicial
salaries through inflation. This safeguard should be considered inviolable since it is the
only protection the judiciary has against salary erosion during the long (4-6 years) period
between quadrennial judicial compensation reviews and until an appropriate salary

increase can be considered by the Quadrennial Commission and implemented by

Parliament.
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Moreover, it lies ill in the mouth of the Government, which has refused to fully
implement the salary recommendations of both the McLennan and Block Commissions,
to now seek to undermine the statutory IAI adjustment, which is only concerned with

protecting against erosion through inflation the 2004 salary level that was established by

the Government in 2006,

In the judiciary’s respectful submission, the Commission should not only reject the
Government’s request for a recommendation of a cap on IAL it should positively
recommend against the imposition of such a cap and in favour of maintaining the IAI
adjustment as an essential mechanism to ensure financial security and, as a consequence,

preserve the independence of the judiciary.
The importance of TAI adjustments in safeguarding financial security

The TAI adjustment in s. 25 of the Judges Act is, along with the judicial annuity, one of
the cornerstones of judicial financial security and an integral part of the “social coniract”
entered into between the Government and lawyers appointed to the Bench. IAI
adjustments to judicial salaries guard against erosion of those salaries through inflation. It
is & fandamental premise and expectation of those who accept a judicial appointment that

the value of their salary will not erode through the effect of inflation.

Since IAI is simply a reflection of the year-to-year changes in wages and salaries of all
Canadians, it tracks the general state of the economy. Therefore, the adjustment is merely
consistent with the general economic conditions of the country. If the economy is not
generating incteases in wages and salaries of Canadians generally, then the IAI will be

correspondingly low and judges salaries will be adjusted only to that extent.

Tn view of the constant risk of the politicization of the setting of judicial compensation,
TIAI adjustments have long been recognized as an essential tool to preserve judicial
independence through financial security for the judiciary. Its critical function in this

respect is illustrated by observing the extent to which judicial salaties would have fallen

U This is the expression used by the Scott Commission to describe the expectations arising from the salary

indexation provided by the Judges Act. See below, para 19.
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behind the traditional comparators, DM-3s and sclf-employed lawyers’ income, since

2004 had IAT adjustments not protected judicial salaries from erosion during that period.

The Government provides examples of others paid from the public purse and the fiscal
measures imposed on them, However, a significant distinction between them and the
judiciary is that there is a statutory prohibition on judges regarding supplementary
employment. Section 55 of the Judges Act provides:

55. No judge shall, either directly or indirectly, for himself or
herself or others, engage in any occupation or business other than
his or her judicial duties, but every judge shall devote himself or
berself exclusively to those judicial duties.

55. Les juges se conmsacrent & leurs fonctions judiciaires &
Dexclusion de toute autre activité, qu’elle soit exercée directement
ou indirectement, pour leur compte ou celui d’autrii,

Therefore, while others who are covered by the Government’s fiscal measures can, for
example, enter info business and professional ventures to mitigate the effects of those
measures, members of the judiciary cannot. In the private sector, while self-employed
lawyers can work more in an attempt to weather the effects of hard times, judges do not
have that option. These are critical factors for the Commission to take into account when

constdering the Government’s arguments.

The above prohibition makes IAI protection for judges all the more important. The
Government’s proposed cap on the statutory mechanism in s. 25 of the Judges Act dilutes
a statutory mechanism meant to safeguard financial security and ensure judicial
independence. It ignores the fact that judges are solely dependent on the judicial salary

for their employment income in a way that others paid from the public purse are not.

The Government added statutory indexing to the Judges Act in 1981 along with other

reforms that provided for the creation of the Triennial Commission process 2

The Government viewed statutory indexing as an economically responsible mechanism

for incremental salary adjustments thet helped free the judiciary from its dependence on

2 An Act to amend the Judges Act and certain other Acts in consequence thereof, SC 1980-81-82-83, ¢ 50, . 12,
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Parliament for salary adjustments. The Minister of Justice provided the following

rationale for the introduction of statutory indexing in a speech to the House of Commons:

[TThere comes a time when inaction on the salaries of judges in an
inflationary period begins to have profound effects, not only on the
morale of those sitiing on the bench but also on the attractivencss
of judicial appointment to the more highly qualified lawyers whom
we would like to see appointed to the bench. At some stage, subily
and slowly, no doubt, a failure to maintain judicial compensation
in line to some degree with inflationary tendencies must come 10
affect the quality of our judiciary. I have not doubt about the
correctness of that proposition, and I venture to suggest that there
is a real concern about judicial compensation that undetlies section
100 of the British North America Act. [...]

Bill C-34 seeks to fulfil that constitutional responsibility and to
improve the structure of compensation for the federally appointed
judiciary. It does so in a way that is responsive to the present
concerns for judicial morale and recruitment. It also makes
provision for future remuneration which should avoid further
difficulties flowing from the dependence of the judges on salary
adiustments by statute, in a manner consistent with the principles
of ministerial responsibility for financial management under our
system of government.”

The above rationale has been accepted by successive compensation commissions, both

Triennial and Quadrennial. The Crawford Commission stated that the statutory

mechanism “serves a special purpose relating to judicial independence”," while the Scott

Cormmission described the importance of statutory indexing as follows:

The provisions of .25 of the Judges Act arc reflective of much
motre than a mere indexing of judges' salaries. They are, more
specifically, a statutory mechanism for ensuring that there will be,
to the extent possible, a constant relationship, in terms of degree,
between judges' salaries and the incomes of those members of the
Bar most suited in experience and ability for appointment to the
Bench. The importance of the maintenance of this constant capnot

3 House of Commons Debates, 32nd Parl, 1st Sess (1 December 1980) at 5206 (Hon Jean Chrétien).

4

Crawford Report (1993) at 28,
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be overstated. Tt represents, in effect. a social contract between the
state and the judiciary.’

Accordingly, full annual application of the IAI statutory adjustment plays an important
role in safeguarding financial security. For those lawyers who accepted a judicial
appointment and entered into the “social contract” mentioned by the Scott Commission,
the TAI adjustment provides some protection against inflationary tendencies. For those
lawyers considering a judicial appointment, the adjustment, because it helps judicial
salaries keep pace with salary increases generally, and particularly with the incomes of
senior and experienced members of the Bar, ensures that an appoiniment to the Bench

remains attractive to outstanding candidates.

The Drouin Commission highlighted the importance of statutory indexing in

depoliticizing the relationship between the Government and the judiciary:

In part to offset the prohibition on negotiation, and the
politicization that would otherwise result with respect fo judicial
compensation, the Judiciary enjoys the benefit of mandatory
annual indexation of their salaries, as a matter of Jaw.b

Indeed, the Government appeared to have accepted the importance of statutory indexing.
Before the Drouin Commission, the Government submitted in the context of a discussion
on setting representational allowances that “judicial independence may require indexing

protection to prevent erosion of judicial salaries by inflation”.”

By the Government’s own admission, the current projections of CPI® are above the 1.5%
indexation cap proposed by the Government, thereby forecasting an erosion of the value
of judicial salaries by inflation. The Government’s proposal would obviously have a

long-term impact on the sufficiency of judicial compensation.

Scott Report (1996) at 15 [emphasis added].
Drouin Report (2000) at 16.
Reply Submissions of the Government of Canada to the Drouin Commission at 10.

Government Submission at para 53.
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The Government’s proposal to review the adequacy of the resulting salary during the next
Quadrennial Commission process, in 2015, is unsatisfactory, The impact of the
Government’s proposal is clear. Imposing a cap on IAI would unfairly burden the
judiciary and would widen the gap between judicial salaries and DM-3 compensation.
This Commission should not endorse a proposal that will exacerbate an existing problem

in the expectation that a future compensation commission will be in a position to correct

the problem.

Furthermore, once the cap is in place, there is every reason {0 fear that the Government
will want to maintain it after the initial quadrennial period in which it would apply. The
goal posts will have shifted and, politicization being what it is, the day will inevitably

come when the debate about judicial salaries will be whether the cap should remain or be

removed.

The imposition of the 1.5% cap on IAI proposed by the Government would have a
significant impact on individual judges between 2012 and 2015, namely a mangue &
gagner of $29,300, as set out in the table below. With 1117 judges, the total amount for
the judiciary would be $32,728,100.

[table appears on next page]




April1, | $281,100 | $281,100
2011

Aprill, | $287,200 | $285,300 $1,900 1.5% 2.2%
2012

April 1, $294,600 $289,500 $5,100 1.5% 2.6%
2013

Al 1, $302,800 $293,800 $9,000 1.5% 2.8%
2014

April 1, $311,500 $298,200 $13,300 1.5% 2.9%
2015

Total $29,300 per judge
2012-2015

27. It is submitted that it is unacceptable for the Government to come before this
Commission seeking a recommendation to cap the IAI adjustment, which involves an
amendment to a statutory right, while it has steadfastly refused to fully implement the
salary recommendations made Dy two successive Quadrennial Commissions. The only
measure that has served to counterbalance somewhat the effects of the Government’s
failure to fully implement these salary recommendations has been the IAIL statutory
adjustment, the very mechanism that the Government now targets. The Association and
Council ask this Commission to emphasize the importance of the IAI in safeguarding

financial security and judicial independence.

 [AI is based on a letter from the Office of the Chief Actuary dated December 8, 2011. The Government has
presented two different sets of JAT projections, one from the Chief Actuary and another from the Department of
Finance. The Association and Council rely on the projections made by the Chief Actuary since his projections
are the ones supplied by the Government whenever the judiciary requests IAT projections.
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In sum, there are compelling reasons for this Commission not only to decline to
recommend the Government’s proposed cap on the statutory indexation mechanism in
s. 25 of the Judges Act, but indeed to urge the Government not to take any measure that
would in any way dilute the protection against the erosion of the value of judicial salarics

through inflation set out in s. 25 of the Judges Act.

Impact on judicial salaries of the non-implementation of past Commission

recommendations

The Government argues that the judiciary should be subject to the same fiscal measures
that have been applied to others who are paid from the public purse. This position ignores
the fact that the Government has already significantly limited salary increases for the
judiciary over the last two quadrennial periods through the Government’s non-

implementation of past salary recommendations of the Quadrennial Commission,

The Government has not increased judicial salaries since April 1, 2004, exclusive of
statutory indexing. The Government, in its Second Response of May 29, 2006, refused to
implement the McLennan Commission’s salary recommendation. The impact for every
judge was $31,900 through the term of that Commission. With 1056 judges at the start of
the MocLennan Commission, the Government’s refusal to implement that

recommendation represents $33,686,400 over four years, as set out in the following table:

“April 1, 2004 | $240,000 $232,300 $7,700
April 1, 2005 | $245,200 $237,400 $7,800
April 1, 2006 $252,800 $244,700 $8,100
April 1,2007 | $260,300 $252,000 $8,300
Total 2004- $31,900 per judge
2007
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The Govemment also refused to implement the Block Commission’s salary
recommendation. The impact for every judge was $51,100 through the term of that
Commission. With around 1050 judges at the start of the Block Commission, the
Government’s refusal to implement that recommendation represents $53,655,000 over

four years, as set out in the following table:'

April 1, 2008 | $264,300 $260,000 $4300

April 1, 2009 | $276,900 $267,200 $9,700
April1,2010 | $286,800 $271,400 $15,400

April 1,201 | $302,800 $281,100 $21,700

Total 2008- $51,100 per judge
2011

Far from being shielded from the financial burdens visited upon Canadians generally,
federally appointed judges actually started shouldering their share of that burden well

before the economic crisis even started and have continued to shoulder it through the

Ccrisis.

The Commission’s recommendation regarding judicial salaries will be applicable for the
next four years. The Government Submission itself does not refer to anything beyond
2014 for the salary restrictions it invokes in respect of others, which is an implicit
acknowledgment that imposing restrictions beyond the next two years would not be
justifiable. Yet, the measures it is proposing for the judiciary would be applicable for four

years, thereby cxtending into 2015 the restrictive position that the Government has

9 The calculation does not take into account the appellate differential.
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adopted regarding the judiciary since 2004, The Government can point to no other group

in the federal sphere that is subject to such a 12-year restraint period.

The Association and Council do not seek to recover the amounts from the
recommendations of the McLennan and Block Commissions. Instead, the judiciary
simply urges this Commission to adopt the salary recommendations of the Block
Commission on a prospective basis in order to achieve rough equivalence between
judicial sﬁlaries and the midpoint of DM-3 compensation. The current economic
conditions do not justify the continuation of a significant gap between judicial salaries

and DM-3 compensation.

THE GOVERNMENT’S ATTEMPT TO RE-LITIGATE SETTLED ISSUES

As noted in the judiciary’s Submission, Recommendation 14 of the Block Commission
stated that settled issues should not be re-opened with every new Commission. The
Government has done exactly that by calling into question the comparison with DM-3s,
consideration of their at-risk pay, and by proposing yet again thosc very statistical
parameters for the comparison with self-employed lawyers that were rcjected by past

Commissions. The Commission should not countenance this.

The Block Commission recognized that the promotion of continuity between the
mandates of each Commission is essential for the development of an effective and
constitutionally sound Commission process. The Block Commission’s recommendation

was consistent with, and indeed built on the following statement by the Supreme Court of

Canada in Bodner v. Alberta:

Each commission must make its assessment in its own context,
However, this rule does not mean that each new compensation
commission operates in a void, disregarding the work and
recommendations of its predecessors. The reports of previous
commissions and their outcomes form part of the background and
context that a new compensation committee should consider. A
new commission may very well decide that, in the circumstances,
its predecessors conducted a thorough review of judicial
compensation and that, in the absence of demonstrated change,
only minor adjustments are necessary. If on the other hand, it
considers that previous reports failed to set compensation and
benefits at the appropriate level due to particular circumstances,
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the new commission may legitimately go beyond the findings of
the previous commission, and after a careful review, make its own
recommendations on that basis.""

The benefits of adopting and applying Recommendation 14 are obvious for reasons of
efficiency. The parties avoid wasting time and resources on re-litigating the same issues

every four years.'?

The judiciary submits that Recommendation 14 is also important for reasons of principle.
It is wrong in principle for any party involved in the Commission process to re-open
settled issues in the absence of demonstrated change. The public interest is not served by

permitting parties to re-open and contest any and evety issue every four years.

The authority and integrity of the Commission process, and public confidence in that
process, are also undermined if a party is permitted to disregard the consensus that has
emerged around contested issues during previous Commission inquiries. It is therefore
essential to the integrity of the quadrennial process that all parties defer to the majority

trend of past compensation commissions, absent a demonstrated change of facts or

circumstances.

The Association and Council submit that a necessary implication of the principle of
continuity underlying Recommendation 14 is that this Commission should endorse, and
urge the prompt implementation of the Block Commission’s Recommendations 2, 5, 6, 7,

8, 10 and 11, as well as Recommendations 3 and 4 with changes to the salary amounts

W Bodner v. Alberta, [2005]2 S.C.R. 286 at para. 15.

2 A good example of an issue that the Government has sought to re-litigate over three Commission eycles is the

inclusion of at-risk pay in calculating the compensation of DM-3s for the purpose of comparing it with judicial
salaries. Much to the frustration and consternation of the judiciary, the Government is seeking to re-litigate the
issue yet again. There has not been any change in facts or circumstances that would justify a reconsideration of
this issue. The only change that has occurred is that the maximum eligible amount for at-risk pay for DM-3s has
increased, which speaks to the continued need to take at-risk pay into account when comparing the compensation

of DM-3s,
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therein mentioned reflecting this Commission’s recommendation for the salary of puisne
g ary orp

judges.13

Submissions as to the appropriate level of salaries and allowances based on the

reasoning supporting the Block Commission’s recommendations

The Commission has asked the parties to provide submissions on what the salaries and
allowances for judges should be, based on the Block Commission’s reasoning supporting -
Recommendations 1 and 9, and the aspect of Recommendation 4 fixing actual amounts.'*
To the latter recommendation, the judiciary would add Recommendation 3, as it also

contains a salary amount.

The judiciary’s position on what the salary of puisne judges should be as of April 1, 2012
is set out at paragraphs 159-160 of the Submission. The Submission also scts out at Table
7 what the salary of puisne judges would have been between 2008 and 2011 bad the

Block Commission’s recommendations been implemented.

The position of the Association and Council regarding the salary of trial-level puisne
judges as of April 1, 2012 is set out in paragraphs 159 to 169 of the Submission, namely
that the salary of these judges should be set at $294,800. As for Recommendations 3
(appellate judges) and 4 (chief justices and Supreme Court judges), the judiciary’s

position is explained at paragraph 170 of the Submission.

Regarding Recommendation 9, the Block Commission did not tie the representational
allowances to statutory indexing. Accordingly, the Association and Council take the
position that the same amounts recommended by the Block Commission for
representational allowances should be recommended by this Commission. This position

is explained at paragraphs 171 to 172 of the Submission.

1 The judiciary’s position with regard to salary differentials is set out in paragraphs 170 and 173 of the

Submission.

" Notice issued by the Commission on December 8, 2011 (the “December 8 Notice™),
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The Government tesponded to the Commission’s December 8 Notice in a letter dated
December 13, 2011, as well as in paras. 15-16 and 106-109 of its Submission. The
Government argued that the December 8 Notice is not consistent with the Commission’s
mandate or the principles of natural justice. The Government said in its December 13

letter:

The Commission has apparently met ex parte, deliberated, and
determined the bulk of the issues that are the subject of its inquiry
under Section 26 of the Judges Act prior to receiving and
considering submissions from any party or from the public.

In the judiciary’s respectful submission, the Government misinterpreted the Notice and
overstated its import. The Notice determined no issue that is the subject of the
Commission’s inquiry under s. 26 of the Judges Act. Nor did the Notice preclude any
party from making submissions on any subject. The Notice followed the Public Notice
published on December 7, 2011, which invited submissions from interested parties,
including the Government and the judiciary, and confirmed that the Commission would
be holding public hearings. Clearly, the Commission has always intended to conduct a

full inquiry, consistent with the provisions of 5. 26 of the Judges Act.

The Notice merely directed interested parties not to approach their respective
submissions in a vacuum, disregarding the work of previous Commissions. The Notice
also signalled to interested parties the Commission’s interest in receiving submissions on

changes in facts or circumstances since the last Commission.

The Association and Councit therefore consider ill-founded the Government’s contention
that the Notice was inconsistent with the Commission’s mandate or the principles of
natural justice. Bqually ill-founded is the assertion that the Notice contained “legal

errors”.
‘The DM-3 comparator and the inclusion of at-risk pay

The DM-3 comparison is based on sound principle, and reflects a strong consensus in the
reports of past compensation commissions. The Government has not put forward any

persuasive arguments as to why the DM-3 comparator should be abandoned, nor has it
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shown that the at-risk pay given to DM-3s is not a standard feature of their total

compensation.
1. The principled and historical basis for the DM-3 comparator

The principled basis for the DM-3 comparator is set out in the Association and Council’s
Submission at para. 127; the historical basis for the DM-3 comparator is set out in the
Submission at paras. 111-133. There has not been any change in facts or circumstances
that justifies reconsideration of this issue. However, given the Government’s current
opposition to the use of the DM-3 comparator, it is important to briefly recall the

Government’s role in its adoption.

The DM-3 comparator has been used since the 1975 amendments to the Judges Act, when
the Government set the salary of puisne judges to the rough equivalent of the midpoint
salaty of DM-3s.1® As set out in the Association and Council’s Submission at paras. 113-
114, successive compensation commissions referred to the “1975 equivalency”, which

entailed going back to the midpoint DM-3 salary in 1975 and adjusting for inflation.

The Crawford Commission in 1993 recommended the adoption of a direct comparison

between judicial salaries and DM-3 compensation. The Government itself advocated for

this_position. The Drouin Commission reproduced in its Report the following extract

from the Government’s submission to the Crawford Commission:

Despite the historically lower salaries of judges as compared with
senior deputy ministers, the government has indicated to the judges
that a rough equivalence between judicial salaries and the midpoint
of the DM-3 salary scale would be considered approptiate. Support
for this sort of rough parity between judges and top-level public
servants is found in comparative figures from other common-law
countries that are most like Canada. ...

1975 was a long time ago, and much has changed in the meantime,
not the least of which has been our economy. There seems to be
little point in trying to tie judicial salaries to some arbitrary level
set so long ago and in very different circumstances. Therefore, the

5 Guthrie Report (1987) at 8.
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government thinks it would be better to do away with both the
concept and the terminology of 1975 equivalence, and instead deal

with judicial salary levels on the basis that there should be a rough

equivalence to the DM-3 midpoim.“

The Government’s position at the time underscored the relevance of using as a
comparator the most senior echelon of the executive branch, and it accorded with the
practice in other common-law democracies, as the Government itself observed. In fact,
the first Triennial Commission, the Lang Commission in 1983, confirmed the wisdom of
the DM-3 comparator and observed that its recommendations "which would bring the
salary of a superior court judge to approximately that of a DM3, are consistent with the
salary scale adopted in the United Kingdom, by which it has been determined that a High
Court Judge should be paid the same as the Secretary to the Cabinet." 17

The latter part of the passage is especially instructive, The Government makes an
argument about the small number of DM-3s as the reason why the comparator should be
seen as inappropriate, yet the comparator in the U.K. when the Lang Commission was

writing was a total of one person, the Secretary to the Cabinet.

It is plainty incorrect for the Government to state, in para. 110 of its Submission, that the
phrase “what the marketplace expects to pay individuals of outstanding character and
ability, which are qualities shared by deputy ministers and judges” does not refer to DM-
s, In fact, the first compensation commission to use that phrase, the Courtois
Commission in 1990, did explicitly refer to DM-3s right at the beginning of the sentence
containing the above phrase:

The DM-3 mid-point, we believe, reflects what the market place
expects to pay individuals of outstanding character and ability,
which are attributes shared by deputy ministers and judges. The
salaries of superior court judges are now materially below that
mid-point and this situation should be rectified. 18

16 Drouin Report (2000) at 28 [emphasis added].

7 Yang Report (1983) at 6.

B Courtois Report (1990) at 10.
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2. The need for deference to the consensus emerging from past Commission

recommendations

The judiciary recognizes the benefits of Recommendation 14, and has not attempted to

re-open some of its positions that were rejected by past compensation commissions.

For example, and as set out in the Association and Council’s Submission at paras. 116-
117, the judiciary believes that the average salary of DM-3s provides a more accurate
measure of the base salary of DM-3s than the midpoint measure. However, even though
the average salary measure is higher than the midpoint measure, the judiciary has
accepted that the majority of compensation commissions have adopted the midpoint
measure. Similarly, and taking account of the fact that the creation of the DM-4 level is
recent, the judiciary has not contested the Block Commission’s view that DM-4

compensation should not currently be referred to as a comparator for judicial salaries.

As already mentioned, the judiciary submits that, quite apart from considerations of
efficiency, the public interest is not served by permitting parties to re-open and contest

any and every issue every four yeats.

The Government has put forward two new points of a factual nature to seek to justify a

departure from the majority trend of past recommendations regarding DM-3s.

First, it has provided information on the respective tenures of DM-3s and judges.” The
Association and Council consider this comparison to be flawed. The pension plan of the
DM-3s is such as to render a comparison of their tenure with that of judges irrelevant.
When a DM becomes a DM-3, he or she will likely have spent many years in the public
service, accumulating pensionable years and qualifying towards retirement eligibility.
Accordingly, there is a built-in incentive to retire soon after attainment of the DM-3
position, The judiciary’s compensation experts, Messrs. Levasseur and Moate, confirm

this fact in their report. Their report is in Annex B to this Reply Submission.

¥ Government Submission, paras. 114-116.
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61.  In contrast, the annuity regime for judges obviously disregards time spent as a lawyer and
requires at least 15 years as a judge, with satisfaction of the Rule of 80 (age + years as
judge = 80) in order to be eligible to retire. The incentive here is opposite to that of DM-

3s: judges must work many years before being eligible to retire.

62.  As a second point, the Government indicates that 40% of at-risk pay will henceforth
depend on achievement of the Government’s deficit-reduction goals, and argues that that
constitutes a change of facts since the Block Commission, It does not. At any given time,
performance qualifying for eligibility for at-risk pay can be tied to any number of
objectives, many of which might be irrelevant to the judicial function. The point of
including at-tisk pay is that it is a standard feature of DM-3s’ compensation and that it

forms an integral part of their compensation.

63. The Government has also put forward the same arguments that have already been
rejected by previous compensation commissions, and seeks to rely on portions of the
McLennan Report that are out of step with the majority of past compensation
commissions. It is necessary to expand on the latter point for the present Commission to

understand the entire context of the McLennan Report’s teference to the entire DM

category, not just DM-3s.

64.  There are serious problems with a comparison with the entire range of DMs. The DM-2
level is attained automatically after one year of service as a DM-1.2° Where promotion
from one level to another is automatic after a certain amount of time, it makes no sense to
have either of those levels as comparators for judges, who do not get appointed
automatically after a certain number of years as lawyers. To the contrary: regardless of
the fact that a segment of the lawyer population falls into the category of senior jurists by
virtue of the number of years since their call to the Bar, only some of them will fall

within the category of “outstanding” candidates contemplated by s. 26(1.1)(c).

2y Bourgault & S. Dion, “How Should the Performance of Senior Officials be Appraised? The Response from
Federal Deputy Ministers-Summary” (Canadian Centre for Management Development, 1993) at 1.
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It would therefore be wholly inappropriate to compare judicial salaries with the DM-2
level or with the whole DM class. There is no uniformity of qualities and skills across the
class and it would be untenable to compare superior court judges with a variegated class
of public servants, some of whom have risen through the ranks because of their supetior

capabilities, while others have been held back because of their limitations.

Furthermore, the Government’s Submission does not refer to the fact that the McLennan
Commission also called for comparisons with other Governor-in-Council appointees who
earn more than DM-3s. For example, the McLennan Report referred to GC-9s, GCQ-9s,
GC-10s, and GCQ-10s, the latter two listed as having salaries greater than DM-3 .M

It bears emphasizing that the judiciary itself refrained from endorsing this comparison,
even though it would have been in its interest to encourage a comparison with GC-10s
and GCQ-10s. The judiciary refrained from endorsing the comparison because it was not

historically grounded and it did not reflect the important principle manifested in the DM-

3 comparison.

GCs and GCQs occupy leadership positions in various federal institutions like the
Canadian Institute of Health Research (“CIHR”) and the National Research Council
(“NRC”), and quasi-judicial bodies like the Canadian Radio and Telecommunications
Commission and the Canadian Transportation Agency. At the time of the McLennan

Report, the GC-10s were the presidents of the CIHR and NRC, while there were no
GCQ-10s at all.

Comparison with positions in the federal administrative sphere, and with theoretical
levels like GCQ-10 for which there is no position, is not consistent with the principled
comparison with DM-3s. The Association and Council have set out at paras 123-128 of
their Submission the principled and historical basis for the DM-3 comparison. To
compare judges with the heads of administrative bodies, even if those bodies are quasi-
judicial, puts judges at a level lower than the senior members of the executive branch, the

DM-3s and DM-4s. This is not in keeping with the rationale behind the compatison

2 MeclLennan Report (2004) at 31, Table 12.
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between the executive and judicial branches, namely that judicial independence requires

that the executive branch not be seen as superior to the judicial branch.

70.  The Government does not even propose any comparator to use in the place of DM-3s.
The Governmient simply states in of its Submission that it is “not necessary for this
Commission to consider deputy minister compensation at all”2 In and of itself, the
measure by which this statement breaks with the practice and reasoned recommendations
of successive Triennial and Quadrennial Commissions makes it a remarkable statement.
However, what makes this an unsustainable position is that it would deprive the
Commission of a crucial objective tool to formulate salary recommendations for judges.
Objectivity is one of the pillars of the compensation commission process. If there are no
compatators, then the exercise to be undertaken by the Commission will be arbitrary and
unprineipled. It is not without reason that the process ever since the first Triennial

Commission has always involved the use of comparators.

71.  The Government does state, in the alternative, that should this Commission consider
deputy minister compensation, it should consider all deputy ministers and not just
DM-3s.® The reasons to reject such an approach are set out above, and the Block
Commission specifically rejected the Government’s past submissions on this issue. As set
out in the Association and Council’s Submission at paras. 123-126, the Block
Commission held that it was not useful to look at the compensation levels of deputy
ministers at the DM-1 and DM-2 levels because they, unlike judges, could be promoted
to the DM-3 level. In rejecting the approach suggested by the Government, the Block
Commission was simply being consistent with the position taken since the first Triennial
Commission, the Lang Commission in 1983, which applied the DM-3 comparator, as

mentioned above. The Block Commission had before it the entite history of the use of

this comparator.

2 Government Submission, at para 127.

B Government Submission, at para 121.
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72, As for at-risk pay for DM-3s, the Block Commission confirmed that this was an integral
part of DM-3 compensation, and should be considered as part of the comparison with
judiciai salaries. The Drouin Commission also confirmed that at-risk pay should be
considered.?* As for the McLennan Commission, it said that at-risk pay “cannot be
ignored”.zs Once again, the Government has not put forward any sound basis, or change
of facts or circumstances that would justify this Commission to revisit the issue, still less

come to a different conclusion than past Commissions,
C. Parameters to analyze CRA data on self-employed lawyers

73.  Just as in the past, the Government would like to re-litigate the issue of the appropriate
parameters for the analysis of CRA data on self-employed lawyers. This is inconsistent

with Recommendation 14 of the Block Comtmission,
74.  The Government proposes the following parameters:
- the income of lawyets at the 65™ rather than the 75" percentile;

- the entire age range of 35-69 rather than the range of 44-56 from which

a majority of judges are appointed;
- no exclusion of lawyers earning less than $60,000;

- no consideration of the fact that the majority of appointees come from

the largest 10 CMAs;

- a new value of the judicial annuity to be added to the judicial salary for

comparative purposes.

Each of these parameters is addressed in turn below.

2 Drouin Report (2000) at 26.

% McLennan Report (2004) at 27.
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1. 65 vs. 75" percentile

The Government proposes through its expert Mr. Haripaul Pannu, for the third time, that
the income of self-employed lawyers at the 65" percentile rather than the 75 percentile
in the CRA data be the point of comparison when assessing the adequacy of judicial
salaries. It made the same argument before the McLennan Commission and the Block
Commission. The McLennan Commission rejected the position while the Block

Commission did not get into the details of self-employed lawyer income data.

It is important for the Commission to note that the Government itself proposed the 75%
percentile when it was before the Drouin Commission. Its expert, Hay Management
Consultants Ltd., stated that “an aggressive tie in to comparable market data for
executives would be the 75 percentile.”26 The Drouin Commission’s experts, Messrs.
Gaudet and Sauvé, of Momeaun Sobeco, agreed with this position. In contrast, the
Association and Council had proposed a higher percentile level, effectively the 83" or
g7™ percentile.” However, out of respect for the principle of continuity, the Association
and Council have since adhered o the 75™ percentile. Not content with its own figure, the

Government now wants a further reduction.

The judiciary’s compensation experts explain in their report at pages 1 to 3 that
compensation principles support the application of the 75% percentile in the present case.
Briefly, their opinion is that the 75™ percentile ought to be applied because it acts as a

counter-weight to the lower incomes in the data, even after applying the low-income

exclusion (discussed below).

Messrs. Levasseur and Moate also support the view expressed by the judiciary’s expert
before the Block Commission, Dr. Paul Wazzan of Navigant Consulting, to the effect that

comparing with the 75" percentile does not imply that the judiciary will be comprised of

% Drouin Report (2000) at 40.

¥ Drouin Report (2000) at 39.
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the top 25% of lawyers in Canada,® as asserted by M. Pannu.?’ Dr. Wazzan had pointed
out that economic behaviour is such that sctting compensation at a certain percentile

always attracts more people below that level than above it.

2. Age range

79.  The Government proposes the age range of 35-69 when analyzing the CRA data. It also

applies a weight according to the number of appointees within sub-ranges of that general

range.

80.  The Association and Council have proposed the age range of 44-56, being the age range
of the majority of appointees. This was the age range applied by the Drouin Commission
and the McLennan Commission. Mr. Sauvé, the Commission’s expert, advised by way of
a letier dated March 24, 2004, that “there is no reason to conclude” that the 44-56 age
range “is no longer an appropriate compatator group for compensation benchmarking
purposes.”3° Messrs. Levasseur and Moate’s expert opinion is that the age range of the
majority of appointees is the appropriate range since the entire range, even with
weighting, can introduce various forms of distortion. They address the point at page 3 of

their repott.
3. Low-income exclusion of $60,000

81.  The Association and Council reiterate that the use of income figures for self-employed
fawyers of under $60,000, as proposed by the Government, distorts the income data to be
analyzed for the purpose of assessing the adequacy of judicial salaries. Among the

patameters discussed in this Reply Submission, the low-income exclusion has the most

28 p. Wazzan, Navigant Consulting, A Review of Canadian Private-Sector Lawyer Income: Supplemental Repori
(28 January 2008) at para 16, Annex I to the present Reply Submission.

¥ Report of Mr, Pannu at Annex E at 5, Submission of the Government of Canada.

30 | etter of Mr. Sauvé to the Commission dated March 24, 2004, at 6/8, Annex E to the present Reply Submission.




82.

83.

84.

85.

- 24 -

significant effect on the CRA data. By insisting on including annual income as low as

$12,007,*! the Government seeks to bring down the income at all of the percentiles.

Both the Drouin and the Mclennan Commissions applied the low-income exclusion. At
the time of the Drouin Report, the level was $50,000, and this was increased to $60,000
by the McLennan Commission to account for inflation. Mr. Pannu’s position of including
low incomes was not accepted by the McLennan Commission’s expert, Mr. Sauvé, who

set out his position in his letter of March 24, 2004.%

Messrs. Levasseur and Moate are categorical that including incomes below $60,000
makes no sense from a compensation benchmarking point of view. Messts. Levasseut

and Moate address this issue at pages 3 to 4 of their report.

4. Census metropolitan area

M. Pannu for the Government does not address the fact that most appointees come from
the ten largest CMAs and therefore special consideration should be given to this
parameter when looking at the CRA data. Instead, he does a calculation showing the
respective differentials in self-employed lawyer income of each of the CMAs vis-a-vis
the national average. Messrs. Levasseur and Moate consider this irrelevant. They address

this issue at page 4 of their repott.

. Annuity

The Commission’s actuarial expert, Mr. Sauvé, calculated the value of the annuity for the
McLerman Commission. The McLennan Commission accepted his figure of 22.5%.%

The Government’s expert Mr. Pannu came to a figure of 24% in 2004* and 24.6% in

31

32

33

34 .

Income at the 5™ percentile in 2010, see Report of Mr, Pannu at Annex E, Submission of the Govemment of
Canada.

Amnex E at 5-6/8.

McLennan Report (2004) at 58.

H. Pannu, Report on the Earings of Self-Employed Lawyers for the Department of Justice Canada for the 2003
Judicial Compensation and Benefits Commission (Yanuary 2004) at 11, Ammex F to the present Reply

Submission.
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2007.3% He now puts forward the figure of 27.2% and an additional 9.7% for the disability
benefit, for a total of 36.9%. The latier category was not added in Mr. Pannu’s two

previous reports, notwithstanding the existence of the disability benefit at the time.

86. The Association and Council retained Mr, Brian FitzGerald, an actuary specializing in
pension valuation, to calculate the value of the annvity and comment on Mr, Pannu’s
most recent view on this subject, His report is attached as Annex C. He arrives at the
conclusion that the value of the annuity is 23.8%. As for the disability benefit, he
considers this not to be an actuarial issue but rather an administrative decision as to
whether it should be under the annuity regime or an insurance plan. Parliament happened

to include permanent disability within the annuity regime, as set out in s, 42(c) of the

Judges Act.

87.  Even if disability were to be considered in assessing the value of the annuity, Mr.
FitzGerald is of the view that its value is 3% and, accordingly, the pension value would
be 22.7%, to give a total of 25.7%. A comparison of CRA data with judicial salaries
increased by the value of the judicial annuity, with and without disability, as calculated

by M. FitzGerald yields the following tables:

[tables appear on next page]

35 {1, Pannu, Report on the Earnings of Self-Employed Lawyers for the Department of Justice Canada in
Preparation for the 2007 Judicial Compensation and Benefits Commission (December 2007) at 11, Annex G to

the present Reply Submission.
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Comparison of salary of puisne judges with judicial annuity of 23.8%
with net professional income of self-employed lawyers at the 75" percentile
(Net professional income > $60 000, Age group — 44-56)
Canada and Top 10 CMAs, 2006 to 2010

£ 53
2006 $343,985 $414,078 $302,93 -11.9% 26.8%
2007 $368,458 $451,031 $311,976 -153% -30.8%
2008 $366,577 $446,370 $321.880 -12.2% -27.9%
2009 $380,087 $452,906 $330,794 -13.0% 27.0%
2010 $395,274 $468,261 $335,993 -15.0% 28.2%

Comparison of salary of puisne judges with judicial annuity of 25.7% (including disability)

with net professional income of self-employed lawyers at the 75" percentile
(Net professional income > $60 000, Age group — 44-56)
Canada and Top 10 CMAs, 2006 to 2010

2006 $343,985 $414,078 $3L67,§83 T oew | 5%
2007 $368,458 $451,031 $316,764 -14.0% -29.8%
2008 $366,577 $446,370 $326,820 -10.8% -26.8%
2009 $380,087 $452,906 $335,870 -11.6% 25.8%
2010 $395,274 $468,261 $341,150 -13.7% 27.1%
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THE GOVERNMENT’S POSITION WITH RESPECT TO ITS RESPONSE TO
THE BL.OCK REPORT

The Commission asked in its December 8 Notice whether it is “necessary or advisable”
for this Commission to “turn its mind” to the timeliness and substance of the
Government’s response to the report of the Block Commission. The Association and
Council answer in the affirmative. The judiciary’s concern with the timeliness and
substance of the Government’s response to the Block Report is set out in paragraphs 75

to 79 of the Submission.

More generally, the Association and Council made extensive submissions to the Block
Commission on the need for the Commission to comment on process-related issues,
especially regarding the conduct of the parties should they run afoul of the '
constitutionally mandated process. Before the Block Commission, the concern was the
issuance by the Government of a second response to the McLennan Commission’s report
after the previous Government had alrcady issued a response. The Block Commission
held at paragraph 37 of its report that it was not only acceptable but its duty to act as a

“guardian” of the Commission process and to safeguard its integrity:

The parties nevertheless require access to a forum where concerns
related to process can legitimately be raised. It is our view that
Quadrennial Commissions, by virtue of their independence and
objectivity, are well-placed to serve as that forum and to offer
constructive comments on process issues as they arise. While the
structure and mandate of the Commission are outlined in statute,
any question of process that affects the independence, objectivity
or effectiveness of the Commission is properly within its mandate.
It is entirely appropriate and arguably imperative that the
Commission serve as guardian of the Quadrennial Commission
process and actively safeguard these Constitutional requirements.

The Block Commission correctly held that the constitutional imperative that led to the
creation of the Commission process necessatily requires that Commissions control their
own process. The Block Commission came to this position after a detailed discussion and
careful consideration of the decisions of the Supreme Court of Canada in the PEI
Reference and Bodner. Specifically, the Block Commission’s position was responsive to

the Supreme Court of Canada’s holding that the judiciary and Government required a
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non-litigious means to deal with the issue of judicial remuneration, as described by the

Block Commission at paragraph 35 of its report:

The Supreme Court’s decisions in the PEI Reference and in

Bodner make clear that the judiciary can approach the courts for

the purpose of secking judicial review of Government decisions

relating to questions of judicial remuneration. It is equally clear

however, that this option is available as a last resort and that its use

has serious implications, As the Supreme Court indicated in

Bodner, litigation on these questions “casts a dim Iight on all

involved”, The Court also expressed its hope that courts would

rarely be involved in these questions; not only does litigation

between the judiciary and the executive branch risk creating strains

between the parties, it also runs the real risk of affecting the public

perception of the judiciary and the judicial system.
The public interest is not served if either party is required to resort to the courts in order
to address issues arising from the compensation commission process, whether they are
substantive or relate to process. Accordingly, this Commission should maintain the
principled approach adopted by the Block Commission and turn its mind to the fact that
the Government’s response to the Block Commission was issued beyond the statutory
deadline and the fact that it did not substantively reject any of the recommendations made
by the Block Commission, Consequently, the Commission should accept the judiciary’s
urging to issue a recommendation reiterating the importance of strict adherence by all
parties to the Commission process in order to preserve confidence and maintain the

effectiveness of this constifutional process.

CONCLUSION

The Association and Council teiterate the arguments set out in their Submission filed on
December 20, 2011 in support of a recommendation for the implementation of the Block
Commission’s recommendations on a prospective basis. The Government has presented
no convincing argument justifying the measures it seeks to take against the judiciary,
namely the capping of the TAT adjustment and the refusal of any increases to judicial

salaries.
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The whole respectfully submitted
on behalf of the Canadian Superior Courts Judges Association
and the Canadian Judicial Council.

Montréal, January 30, 2012

j '
Pierre Bienvenu, Ad. E.
Azim Hussain
Norton Rose Canada LLP
1 Place Ville Marie

Suite 2500
Montréal, Québec H3B IR1
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January 27" 2012

Mr. Azim Hussain

cfo Norton Rose Canada LLP
Suite 2500

1 Place Ville Matrie

Montréal, Qc, H3B 1R1
Canada

RE: Submission to the Judicial Compensation and Benefits Commission

Etude Economique Conseil (EEC Canada) Inc. (‘EEC”) has been retalned by Norton Rose Canada LLP
acting on behaif of the Canadian Superior Court Judges Association and the Canadian Judiclal Council as
a consulting expert firm in economics. EEC has been asked to review Section 2 of Part lll, “Current
Economic and Fiscal Conditions”, presented in the Submission of the Government of Canada. This

document provides EEC’s comments,

The analysis of the current economic and fiscal conditions submitted by the Government of Canada
covers a very short period, both historically and forward looking. This limitation may lead to wrong
conclusions and mistaken interpretations.

in order to detect trends and their eventual reversal, it is important fo include in the analytical line-of-sight
data from a significant number of preceding periods. In doing so, It becomes clear that in spite of the
uncertainty regarding the global economy, the Canadian economy shows positive and encouraging signs
of recovery, something recognized by many economic forecasters.

As explained below, Canada is on the path of an economic recovery as shown by its recently published
resulis on foreign trade and on employment. This is confirmed by most if not all published economic

forecasts.

Foreign Trade

A first example concerns the evolution of exports. Whereas Canada’s trade balance and exports have not
returned to the levels before the recession of 2008-2010 (see Table 1), recent key statistics pertaining to
foreign trade show encouraging material signs of recovery:

» Canada's frade balance with the world went from a deflcit of $487 M in October 2011
to a surplus of $1.1 billion in November 20115

» For the first eleven months of the year in 2011 (Table 1), Canada had a frade deficit
of $1.5 billion dollars, a serious improvement compared with the deficits of 2010

($10.9 billion) and 20609 ($4 billion);

» Canada's trade surplus with the United States Increased from $3.5 biilion in October
2011 to $4.6 billion in November 2011%. For the first eleven months of the year in
2011 (Table 1), the trade surplus reached $43.5 billion, in continuous progress from
2009 and 2010;

1 Statistics Canada, Catalogue no. 65-001x, "Canadian Internationat Merchandise Trade", November 2011, p.5.
? Statistics Canada, Catalogue no. 65-001x, “Canadian International Merchandise Trade”, November 2011, p.5.

4124-A, Sainte-Catherine West, Montreal (Quebec) Canada H3Z 1P4
Tel: (514) 939-2296 info@eecgroup.com Fax : (514) 939-2321




» Finally, for the year 2011 from January to November, Canadian exports to the world
rose to $4165 billion, a level exceeding those of 2009 and 2010, and more closer fo
those observed before the recession (Table 2). The frend is also positive for
Canadian axports to the United States with an increase in 2011 to a level closer io
the pre-recession ones.

Table 1
Canadian Merchandise Trade Balance
For the first 11 months of the year
{January to November}
(Millions of dollars)

First 11 months of the year Total With the

{January to November) United States
2007 45,949 80,061
2008 47,590 85,879
2009 -4,738 30,335
2010 -10,894 32,390
2011 -1,487 43,479

Source; Stafistics Canada, Cat, 65-001x, Text Table 1, .
November 2011, November 2010, November 2009, November 2008

Table 2
Canadian Merchandise Exports
For the first 11 months of the year
{January to Novembet)
(Millions of dollars)

First 11 months of the year Total With the

(January to November} United Stales
2007 426,779 328,021
2008 454,883 344,220
2009 336,744 246,357
2010 367,468 270,371
201 415,308 300,138

Source: Statistios Canada, Cal. 65-001x, Text Table 1,
MNovember 2011, November 2010, November 2009, November 2008

According to the Bank of Canada®, external demand for Canada’s exports is projected to grow moderately
in 2012 and to pick up further in 2013 in response to a rebound in the growth in the United States.
Deteriorating economic conditions in Europe shouid have a relatively modest impact given Canada’s
limited direct trade links with Eurcpe: the European situation should affect Canadian exports primarily
through their splllover effects on the United States private domestic demand.

3 Bank of Canada, “Monetary Palicy Report”, January 2612, p.17.
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Employment

A second example relates to employment trends. After a deceleration from August to November 2011
{Table 4), employment rose in Decembet. On a yearly basls (Table 3), there are 265,000 more employed
than in 2010 and 219,000 more empioyed than in 2008 before the recession. The unemployment rate
rose to 7.5% in December and Is esfimated at 7.4% for 2011, an improvement compared to the recession
perlod. According to CIBC World Markets®, Canada had one of the most robust employment recoveries in
the G7, regaining the jobs lost during the recession.

Table 3
Employment and Unemployment rate in Canada
2007 to 2011

Year Employment level Change Unemployment

(Seasonnaly adjusted) (Thousands) rate

(Thousands)

2007 16,806 396 6.0%
2008 17,087 281 6.1%
2009 16,813 274 8.3%
2010 17,0441 228 8.0%
2011 17,306 265 7.4%

Source: Statistics Canada, Canadian Economic Observer”, cat.i1-010-X, Tables 5.1-1 and 6.1-4,
January 2012, Tables 6.1-1 and 6.1-4 for the olher years

Tabie 4
Employment and Unemployment rate in Canada
by month in 2011

Year Employment level Change Unemployment
(Seasonnaly adjusted) | (Thousands) rate
{Thousands})
January 17,214 69 7.8%
February 17,230 16 7.8%
March 17,228 -2 7.7%
April 17,286 58 7.6%
May 17,309 23 7.4%
June 17,337 28 7.4%
July 17,344 7 7.2%
August 17,339 -5 7.3%
September 17,400 61 7.1%
October 17,346 -54 7.3%
November 17,327 -19 74%
December 17,344 17 7.5%

Source: Statisties Canada, Canadian Ecanomic Observer”, cat.11-010-X,
Tables 5.1-1 and 5.1-4, January 2012,

4 ¢IBC, “Economic Insights”, Decembar 22, 2011, p6.
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The Bank of Canada anticipates that the Canadian economy will gradually return to full capacity by the
third quarter of 2013°, This should have a positive impact on employment. The analysis of the Royal Bank
of Canada as of December 2011° points also in this direction with an employment increase in 2012, The
unemployment rate is expected to decline gradualiy to 6.9% by mid-2013.

Longer Term Perspective of the Canadian Economy’

While it is difficult to predict with accuracy specific future events for a medium and long-term period, the
forecast horizen of the economic outlook, in the current context, should not be limited oniy to 2012 but
should extend at least to 2013.

There is @ common view that Canadian economic activity Is expected fo improve in 2012, mainly during
the second half, ending with a modest growth between 1.7% and 2.5% according to numerocus
forecasters (Table 5). However, in 2013, the overwhelming majority of published projections expect real
GDP to grow at a faster pace than in 2012,

The most recent notice of the International Monetary Fund on Canada as of December 2011 reafiirms the
positive view expressed In the recent past that "Canada's medium term outicok remains broadly
favorable™ despite the near term high downside risks due to the financial turmoil in Europe and rising
household Indebtedness in Canada. On January 24 2012, the IMF revised downward its projections for
world growth in 2012, expecting a mild recession in the Euro area and a slowdown of the growth in the
rest of world®. Even though the projections of growth for Canada are now lower than they were in
September 2011, the perspective for 2012 is still of a posifive growth rate of 1.7%, with an increase to 2%
in 2013. Furthermore, the IMF recommends that countries should avoid too rapid tightening of fiscal
policies and those that have the fiscal space should consider slowing the pace of consolidation this year.

Table 5
Projections of Real GDP Growth by forecasters

Indicator | Forecastar Date of projection 2011 | 2012 | 2013

Bank of Canada January 13, 2012 24 2.0 2.8

Bank of Montreal January 27, 2012 23 2.0 25

CIBC January 26, 2012 2.4 2.0 21

gg?:! Desjardins Janﬁary 23, 2012 2.3 2.1 2.5
gf(g;:;th infernational Monetary Fund | January 24, 2012 23 | 17 | 20
Royal Bank of Canada December 2011 23 25 286

Scotlabank January 3, 2012 23 1.8 2.4

Toronto Dominion December 14, 2011 24 17 2.2

5 Bank of Canada, "Monetary Policy Report®, January 2012, pp1, 28.
8 Royal Bank of Canada, "Economic and Financial Market Outiock”, Becember 2011, p.6.
" This section is based on published information as at January 27" 2012,

% International Monstary Fund, “Canada 2011 Articls IV Consultation® IMF Country Report No.11/364,
December 2011, p.7 and Public information Notice No. 11/160, December 22, 2011, p.3.

¢ international Monetary Fund, “World Economic Outlook UPDATE", January 24, 2012, p.1.

International Monetary Fund, “IMF Marks Down Global Growth Forecast, Sees Risk on Rise", IMF Survey
cnline, January 24, 2012,

International Monetary Fund, "Fiscal Monitor UPDATE", January 24, 2012.
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The Bank of Canada concurs with this positive wew In January 2012, it presented its updated outlgok for
the Canadian economy, which is "little changed” ' from October 2011 (Table 6). The Bank estimates that
the economy grew by 2.4% in 2011 and projected a modest growth of 2% in 2012, after which it would
climb to 2.8% in 2013, returning to full capacity by the third quarter of 2013, one quarter earlier than was
expected in October 2011. Its updated scenario takes into account the following:

i) The European crists will be contained by the measures |mplemented by the European
authorities supporting a gradual recovery beginning in late 2012"%: the failure to contain
the ciisis in Europe remains one of the two main downside risks o inﬂation in Canada';

ii) Recent improvement in economic conditions in the United States and some recovery in
consumer confidence will contribute to its projected growth through 2013"

iii} *Aggregate supply and the price of credit to businesses and households in Canada
remain Ver}! stimulative providing important ongoing support to the economic
axpansicn

iv) Growth of household expenditures (consumer spending and residential investmant) ata

steady pace through 2013 (higher than its outlook in Qctober 2011 ™) however,
household debt levels may lead to a deceleration in housshold spending, which
constitutes the second main downside risk to Inf!ation in Canada'®);

v) Solid growth In business fixed investment in 2012 with strengthening in 2013 as
confidence recovers' and financial condltions remaining very stimulative, a fundamental
supporting business ihvestment in Canada'®

vi) Modest contribution of government spending to real GDP growth, in line with fiscal plans
of federal and provincial governments'g;

ViF) Slow growth in foreign activity, with competitiveness remaining a challenge for Canadian
firms (high unit labour costs, appreciation of the Canadian dollar)™. 20

% Bank of Canada, “Monetary Policy Report”, January 2012, pp.1, 19, 23,
" Bank of Canada, “Monetary Policy Report”, January 2012, pp.3, 10.

1% Bank of Canada, “Monetary Policy Report’, January 2012, pp.1, 2, 31.
3 Bank of Canada, “Monetary Policy Report®, January 2012, pp.3, 12.

™ Bank of Canada, “Monetary Policy Report’, January 2012, p.19.

15 Bank of Canada, “Monetary Policy Report”, January 2012, p.24.

18 Bank of Canada, “Monetary Policy Report®, January 2012, pp.2, 31.

7 Bank of Canada, “Monetary Policy Report”, January 2012, p. 26.

% Bank of Canada, “Monetary Policy Report’, January 2012, p. 25,

'® Bank of Canada, "Monetary Policy Report”, January 2012, p.26.

2 gank of Canada, "Monetary Policy Report”, January 2012, pp.26, 27.
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Table 6
Bank of Canada -Summary of the base-case projection for Canada

- 2011 2012 2013
Real GDP Growth (%)
January 2012 24 2.0 2.8
October 2011 2.1 1.9 29
July 2019 238 2.6 2.1
April 2011 29 26 2.1
January 2011 24 2.8 -
Consumer Price Index {4
Quarters Average) - : )
January 2012 29 1.8 1.9
October 2011 2.9 14 1.9
July 2011 2.9 2.4 2
Aptll 2011 2.5 2.1
January 2011 2.1 1.0 -
US Real GDP Growth (%) ‘
January 2012 1.8 2.0 22
October 2011 17 1.7 33
July 2011 2.4 3.2 3.3
April 2011 3 3.2 a3
January 2011 3.3 3.2 -

Source: Bank of Canada, Maonetary Policy Report Summary, January 2012, October 2001, July 2011,
Aprll 2014, January 2011,




Conclusion

As at the end of 2011, Canada is on the path to economic recovery. lts external merchandise trade
balance is moving towards its past surpluses. Its balance with the US, its main trading partner, is positive
and Increasing for the last two years. The lagging employment indicators point to material growth, as
unemployment is on the decrease as a result of a fairly dynamic underlying growth. The Bank of Canada
projects a return to full capacity utilization before the end of 2013.

In terms of medium term perspective, most if not all forecasters project growth for Canada in 2012 and an
even stronger economy in 2013.

. Yours sincerely

Diane Marleau
Vice-president, Economist
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PROFESSIONAL INTERESTS

VICE-PRESIDENT OF ETUDE ECONOMIQUE CONSEIL (EEC CANADA)

Ms. Diane Marleau is vice-president of Etude Economique Conseil (EEC Canada) inc., a private Canadlan
consulting firm with headquarters in Montreal. Since its creation in 1980, the firm has been operating on national
and International markets. Specialized in economic and management planning, EEC Canada is today one of the
largest private, bilingual and research companies working in the area of applied economics in North America.
Agresments with associated enterprises aliow to EEC Canada fo offer complementary services in Canada and

Europe.

Under the direction of its partners, the professionals of EEC Canada offer a varlety of complementary expertise
and have developed integrated and systematic methods, approaches and work habits fo insure the guality of the
content of its studies and reports. EEC Canada cultivates lasting relationships with its clientele. lts services, often
initially contracted in the context of ad-hoc studies, evolve regulatly into long lasting service contracts due to their
quality. Such long-term relationships are increasingly becoming the norm at EEC Canada. They are due to the
professionalism and the ethical conduct of EEC Canada's professionals, who place all the most recent and most
relevant knowiedge and work methods at the disposal of its clients.

PROFESSIONAL EXPERTISE

Both the management and economic skills of Ms. Marleau have enabled her to work in various areas of applied
economics over the last twenty-seven years. Her fields of interest and specialization include organizational
issues, sectoral sconomic analysis (in social and industrial sectors), economic planning and development,
economic and flnancial project assessment, marketing, strategic planning and management information system.
In the course of her work, Ms. Marleau has developed an important experfise in surveys methodologies, data
bases analyses and economic gquantitative methods (demand forecasting, econometric models, financial

simulation models, eic.).

TEACHING EXPERIENCE

Concurrent to her consuiting work, Ms. Marleau has been an university lecturer in macroeconomics,
microeconomics, cost-benefits analysis, and business economics.
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EDUCATION

M. Sc. Management Ecole des Hautes Etudes Commerciales — 1980
«Applied economics » Montréal
B.AA. Management « Economics » Affaires Ecole d es Hautes Etudes Commerciales — 1977
Montréal
DEC Collége Bois-de-Boulogne 1973
Administratives sciences Moniréal
EMPLOYMENT
1978 ~ 1980 Teaching and research assistant
institut d’Economie appliquée
Ecole des Haufes Etudes Commerciales, Montréal
1980 — 1982 Economic Consultant
TAMEC, Montréal
1983 — 1987 Economic Consultant
CEGIR, Montréal
1987 & ce jour Economic Consuftant

Vice-president and partner
Etude Economique Gonseil (EEC Canada)

OTHER WORKING EXPERIENCE

1979 - 1984 Lecturer (MBA and BAA programs)
Institut d’économie appliguée
Ecole des Hautes Etudes Commerciales

1980 - 1083 Lecturer (BAA program}
Département d’économle
Université du Québec a Montréal

PROFESSIONAL ASSOCIATIONS

- Assoclation des économistes québécols
- Financlal Women's Association Québac

BOARD MEMBERSHIPS

- Royal Ganadian Mint, member of the Human Resources Committee (January 1995 — June 2001)

. La Soclété Générale de Financement du Québec, member of the Executive Committee and of the Audit
Committee, chairman of the Audit Committee (April 1996 - December 2003)

- The Kenneth Wood Portfolio Management Program, Concordia University (from October 2000 to April
2004), member of the Client Committee

. The Kenneth Wood Portiolio Management Program, Concordia University (from 2007): mentoring of
program’s students

- SGF Chimie, member of the Consultative Committee (April 2002 — December 2003)
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NATIONAL EXPERIENCE

Sectorial studies: strategy, competition analysis, economic policy and program

» Philanthropy Sector — Efficiency and equity of voluntary wage's withholding as a mode of contribution o fundraising
campaign of Entralde with the employees of the Public Service of Quebec (support to the preparation of the
argumentation and the document presented to the Government of Quabec in the context of the revision of the 2006
decres: analysis of the Eniraide campaigns'’ results from 2005 to 2008 and of the distribution of the funds between
the partners of Entraide, analysis of the existing documentation on fundraising costs according to the collection
methods In Canada and United States) — Partenairesanté Québec (2010)

. Health Sector — The cost of the dispill pharmaceutical services in the Public Prescription Drug Insurance Plan of
Quebec: analysis of the evolution of this activity since 2000 (annual volume and total costs of the services, profile of
the dispill activity in private pharmacies, production cost struciure, degree of concentration of the supply, role of the
displll services in reaching the pharmaceutical service price celling for private pharmacies, impact on the average
revenue per prescription), analysis of the trends of the demand for dispill services {population aging, use of the
services according 1o the number of drugs served and to the variety of the medication profiles of the clientele) -
Association québécoise des pharmaclens propriétaires (2010)

« Health Sector — Impact of the revision of the standards and norms for the pharmaceutical compounding stetlle
preparation in private pharmacies (impact of the new requirements on the tasks organisation in laboratorles, on the
management process of the activity, on the human resources certification, on invesiment, production costs,
transportation costs and temperature controls, on the viability and the supply of theses services in private
pharmacies) - Association québécoise des pharmaclens propriétaires (2009 — 2010}

« Life Sciences Sector — Direct and Indirect effects of the Centre hospitalier de I'Université de Moniréat (CHUM)Y's In its
downtown location: review and analysis of prior evaluations and of examples of life sclences’s cluster/areafdistrict in
North America. Analysis of existing documentation and its economic relevance regarding the potential of traditional
activities being regrouped around a new CHUM with a capacity of 700 beds. Assessment of a regrouping concept for
biomedical activities and Life science clusters from the analysis of a dozen biotech/ Life sclence areas/districts/parks In
North America. identification of (1) essentfal components for creating requested synergles, (2) relevant local and
regional location factors, (3) issues and priorities for the purpose of developing a business plan for the Quartier de la
Santé along with a development stralegy and a private sector-government parinership model. City of Montreal,

Boraugh of Ville-Marie {2005).

+ Transportation sector — Revlew of the cogency of the recommendations of a study on the faxi industry in Gatineau
presented by the Corporation de développerment gconomique de la Vile de Gatineau lo fhe Commission des
Transports du Québec in the context of the public hearings on the faxi situation in this city. Identification of the maln
public interest concems related to the taxi regulation, of the main ecenomig indicators for an adequate understanding of
the impact of structural changes as taxi zones almagamation and addifional licenses issuing, , and of the main
deficlencies of the content and the methodology of the study In regards of its recommendations, Presentation o the

CTQ. —Private client (2004}

» Electronic [egal infermation sector — Preliminary examination of various price structures compared fo the pricing
practices of maln compelitors, - Société québécolse d'information juridique (2003}

+ Publishing sector — The Issue of succession of publishing enterprises in Canada, Survey with all the Canadian
publishing enterprises from which the majority was created since more than 20 years. - Canadian Heritage (2003)

« Health ssctor — Economic role and profile of the private pharmacy In Quebec (Revenues, direct employment, wages,
investment, Impact of pharmacists’ shortage on laboratory’s operations, anticipations of pharmacists owners on the
future evolution of their sector-) - Assoclation québécolse des pharmaclens propriétaires (2001 - 2002)

«  Communlcationsitelecommunications — Exploratory study of the relative importance of local advertising and revenues
at conventionnal television statlons - Union des artistes (2000 - 2001}

+ Health sector — Study of the sub-seclor of parenteral preparations in the private pharmacy (organisation of production,
investment cost structure, production cost structure, supply and demand evaluation, impact of the shift fowards
ambulatory care, impact of the implementation of new technologies) - Association québécoise des pharmaciens

propriétaires (1988)

+ Intellectual property - Determination of a tariff for a public performance right of audio-visua! works and elaboration of a
rayaltias calculation formula. Participation to the mediation process between users and right owners (Private clients,
1897-1908) )
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Communicationsfielecommunications — The exploitation of a multipoint distribution system (MDS) service for video
signals (participation to the preparation of the presentation of the licence application at the CRTC public hearings,
revision of the main aspacis of the licence application, compared analysis with the applications of competitors,
preparation of the various presentations and interventions of the main representatives of the company }- AirComm Inc.

(1997)

Health services - Economic profile of the private pharmacy sector in Quebec - Assoclation québécolse des
pharmaciens propriétaires (AQPR} (1996-1997)

Transportation sector - Study on alr frelght at Montreal's airports « Mantreal Urban Gommunity and Aéroparis de
Montréal (1924 - 1995}

Transportation sector - Tariff structure of logs and bolts transporiation - ['Asscciafion des transporteurs de bois de
'Estrie (1994)

Communications / telecommunications secior - Analysis of the multimedia phenomenon and of the issues influencing
the elabaration of public policies In the cultural sector - Department of Canadian Heritage (1924)

Communications / felecommunications sector - The future of the Canadian Broadcasting Corporation in a multichannel
environment - Private clients group (1994}

Transportation sector (small parcels delivery) - Impact on competition of the acquisition of a private courier in Canada
by Ganada Post Corporation - Group of private clients (1993)

Transportation sector - Siudy on book transportation organization and recommendations on efficlent aliematives fo the
books postal program financed by the Department of Communications - Department of Communications of Canada

{1991-1992)

Communicalions / telecommunications sector - Evaluation of the impact of the Ganada-US free trade agresment on the
telecommunications equipment industry of Quebec - Department of Communications of Quebec (1991}

Communlcations / telecommunications sector - The situation of the Canadian ielevision industry and the trends of
advertising industry and television adverfising revenues - The Girard-Peters Task Force {1991)

Headquarters - Study of headquarters located in the cliy of Montreal and nearest suburbs (economic profile, effective
corporate functions, heads, economic impact, and links with the milieu). Strategy to develop actual headquarters and
enhance Montraal's capacities to attract new headquarters - Montreal Clty - Comité des initlatives de daveloppement

économique de Montréal (CIDEM) (1990-1981)

Intellectuat property - The system of neighboring righls (foundations, nature and scope of these rights, international
agreements in place, understanding of the main national jaws) and main Issues for the French radio industry -
Department of Communications of Quebec (1990}

Transportation sector - The impact of tariff structure changes for the transporiation of salt in bulk in Quebec - Salt
Institute {1990)

Transportation sector - Study of the miik fransportation organisation by different cooperatives in Quebec, following the
market needs and efficiency criterla - Dalry Cooperatives of Quebec (1990}

Agro-industries - Impact an competition of a firm acyuisition in the agro-industrial sector - Privaie client (1990)

Communications / telecommunications seclor - Preparation of an argumentation and documents presented at the
pubtic hearings held by the GRTC on the French vocal music quota imposed on the French radio industry -Assoclation
canadienne des radiodiffuseurs de langue frangalse (1989)

Communications / telecommunications sector - Siudy of the issues related to production, broadcasting and promotion
of Erench vocal music In view of the revision of CRTG regulation on French vosal music quota at the French radio -
Association canadienne des radiodiffuseurs de langue frangaise (1988-1989)

Transportation sector - Study on the economic and soclal effects of the polential entry of a new firm within the extra-
provincial small parcels delivery market - UPS Canada (1988)

Communications / telecommunications sectar - Study of the ecenomic, regulatory and cultural context related to the
implementation of a new French-speaking sport channel in Quebec in view of public hearings held by CRTC -
Telemedia (1987)

Tourism sector - Elaboration of a fourlstic development plan for the Laurentians reglon - Laurentians Toursm
Association (Quebec, 1986-1287)

Mining sector - Evaluation of the privatization of SOQUEM's specific operations - Sociéle québécoise d'exploration
minisre {Quebec, 1985)
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« Garment seclor - Assessment of the provincial regulation’s impact on the enterprises competitiveness from a
comparative analysis of Quebec, Ontario and Manitoba - Centre québécois de productivité du vétement (Institut
national de productivité, Quéhec 1984}

«  Communications / telecommunications sactor - Study of the main structural aspects of the Canadian television program
production industry, appralsal of its performance and davelopment of growth policies for the near future - Depariment of
Communications of Canada (1980}

Marketing, market and feasibility studies

+ Transportation sector — Market and feasibility study for an exclusive taxi service at the Caslno du Lac Leamy — Conduct
of a survey. Presentation to the Commission des transports du Québec in the context of licence applications for taxi
restricted service (Private client, 2002-2003).

+ [nformation sector - Economic and financlal feasibility study of a natlonal corporate information system which would
integrate the systems of provincial and federal jurisdictions - Consumer and Corporate Affairs Department of Canada

{1986)
+  Retall trade Sector - Market study for the implementation of a record store In Montreal - Dallaire Inc. (Montréal, 1886)

«  Communications / telecommunications sector - Identification of new opportunities of additional radio and television
signals for French-speaking people outside Quebec, specifically for those In rural areas. Elaboration of a development
strateqy - Fédération des francophones hors-Québec, Canada (1985)

«  Tourism sector - Market study of international touristic exhibitions and outlining of a marketing strategy - Montreal
Congress Center (1986}

» Advertising sector - Analysis of the Ganadlan advertising market by type of media and assessment of the Quebec
market share and its evolution - Confédération générale de la publicité, Quebec (1984)

+ Building materials sector - Assessment of the Canadian market for a roofing, waterproof barrier made with modified
elastomer bitumen - Victomix inc. {Québec, 1984):

+  Finangcial / banking sector - Development of an econometric demand model and determination of potential markets and
their subjacent variables for various asset and liability items - Fadératlon des caisses populaires Desjardins du cenfre
du Québec (1983-1984)

«  Financial / banking sector - Development of a cross-section sconometric model and study of the ferm oan market for
glven sectors during different economic cycles - Crédit Industriel Desjardins (Québec, 1983)

«  Communications / telecommunications sector - Financial and economic feasibility study of distribution alternatives for
DBS (direct broadcasting satellite) signals In remote regions - Department of Communications of Canada (1982)

+  Communications / telecommunications sector - Feasibility study of a satellite distribution of new television signals and
elaboration of a marketing strategy {product mix, fariff structure} - Canadian Satellite Communication Inc., Canada

(1982)

«  Communications f telecommunications sector - Feasibility study on the introduction of a converter for cable subscribers
- Videotron in¢., Quebec (1981}

«  Gommunications / telecommunications sector - Feasibility study of a direct diffusion satellite projects {DBS) with
different packages of signals - Department of Communications of Canada (1980-1981)

.  Communications / telecommunications sector - Feasibility study on a French language pay television -Clvitas [nc.
(1980)

Cost-benefit analysis, impact studies, financial and economic evaluation

= Municipal Infrastruclures Sector — Analysis of the management performance and assessment of the business model of
the CSEM — The mandate of the CSEM consists of planning, canceiving, building, servicing and explolting a network of
underground conduits for electrical and felecommunication distribution purposes on the Island of Montreal. Light survey
with the users and clients of CSEM and with network managers in similar cities, analysis of the financial and
operational Information system and of the key performance indicators, assessment of the current business model and
comparisons with other models and rationales implemented in other cities, recommendations on areas of improvement
— Commission des Services Electriques de Montréal (2010).
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Health sector -- Anticoagulotherapy follow-up services in private pharmacies — In the context of a mixed commitiee
MSSS-AQPP aiming to present a new public program to the Minister of the Department of Health and Soclal Services
of Quebeg, the study has covered the conditions and modalilies of the implementation of anllcoagulotherapy follow-up
services In private pharmacies and has identified the advantages and disadvantage of the transfer of these services
from hospitals towards private pharmacies. - Asseclation québécolse des pharmaciens propriétaires {2007, 2008}

Health sector - Verification of the guaranteed average tariff for 2002 — In the context of the negotiated agreement for
pharmaceutical services with Québec Health Department, the study has verified if the guaranteed average tariff had
been reached in 2002. Evaluafion of the moneiary claim. Presentation of the report to a committee of arbitration,
Association québécoise des pharmaciens propriétalres (2005-2006)

Health services — Evaluation of the gross margin of pharmaceutical services provided by private pharmacies in 2004
and according to the market served. Assoclation des pharmaclens proprigtaires du Québec (2005)

Nanotechnology sector — Due diligence review of the market and revenue forecasts for an enterprise in
nanotechnolagy in the context of a second equity Investment. Hydro-Québec CapiTech {2002}

Equipment for monftaring, contrel and maintenance of electrical power networks — Study of maximization of an
enterprise value In the context of iis sale {review of revenues and profits forecasts, estimation of needed investment,
and liquidity needs, examination of scenarios for the reallzation of the full enterprise valug) - Hydro-Québec CapiTech

(2002)

Household equipment sector — Post-evaluation of an Investment in a franchised business. Examination of markets
studies and methodologies supporting the investment (Private client, 2002-on golng)

Telecommunication sector - Validation of the main business plan scenarios of a wireless services company in the
context of a refinancing: determination of the fundamental value of the company, sensitivity analysis in regard to
specific determining variables, examination of the evolution of Canadian supply of wireless services - CDP Capital

Communications (2001}

Legal services — Examination of the financlal situation of Qusbec municipalities and of municipal couris, impact of a
unlque tariff per audifion for municipal judges on the operating budget of municipal courls - Comité de la Rémunération
des Juges de la Cour du Québec et des Cours Municipales, Ministére de la Justice du Québec {2001}

Transportation sector — Financlal value of a limousines business and of the potential damages caused by a reduction of
transportation licence privileges. (Private client, 2000)

Communicationsfelscommunications — The remuneration of arfist’s services used in local advertising at telavision.
Exploratory study identifying the problems and the factors infiuencing the relative share of artistic talent remuneration in
the total production and broadcasting cost of an adverlisement - Union des artistes {2000 - 2001}

tntellectual properly - Economlc value of a reproduction right of audio-visual works used by specialized television
channels. Participation ta the efaboration of the methodelogy and the collection formutae, and to the preparafion of the
expert report presented fo the Copyright Board. (Private cllent, 2000}

Industrial minerals - Evaluation of damages caused by 2 fack of raw materfal In the context of the exploitation of a
calcite quarry. Elaboration of the methodology and participation to the preparation of the expert report - Les Calcites

du Nord inc. {1998-en cours})

Intelleciual property - Evaluation of a sound recording works catalogue. Methodological apinion and establishing of a
rough estimate (Private client. 1999)

Infellectual property — Economie value of the reproduclion for private use of sound recording works in Canada and
impact of a levy on the sate of blank audio recording media, Particlpation to the preparation of experts presentations
to fhe Copyright Board - Canadian Private Copying Collective (1999)

Health services - Economic impact of various monetary demands presented by AQPP in the context of the
pharmaceutical services’ remuneration agreement renewal between the between the Department of Health and Social
Services of Quebec and the pharmacists represented by the Association des pharmaciens proprigtaires du Québec
{AQPP) - Association des pharmaciens propriéaires du Québec {1998 — on going)

Health seivices — Study of the prescriplion operating cost In private pharmacies. Comparative analysls since 1988 -
Association des pharmaclens propriétaires du Québec (1998)

Health services - Preparation of a tarlff structure by type of preparation of sterlle products (parenteral drugs) in private
pharmacy and participation In the negotiation between the Department of Health and Social Services of Quebec and
the pharmacists represented by the Associafion des pharmaciens proprigtaires du Québec (AQPP) - Assoclation des
pharmaciens propriétaires du Québec (1997,1998)

Transportation sector — Analysis and review of the financial situation of a fransportation enterprise. Preparation of an '
expert report in the confext of legal procedure, (Private client, 1998 -2001)
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«  Health services ~ Parlicipation In the negotiation of the pharmaceutical services' remuneration agreement in the context
of the First Nations Program between Health Canada and the pharmacists represented by the Association des
pharmaclens propriétaires du Québec (AQPP) - Assoclation des pharmaciens propritaires du Québec {1997-on
going)

« Legal services — Economic Impact of a unique tarilf per audition for municipal judges in Quebec — La Conférence des
Juges Municlpaux du Québec (1957)

«  Heaith services - Participation in the negofiation of the pharmaceutical services' remuneration agresment between the
Department of Health and Soclal Services of Quebsc and the pharmacists represented by the Assoclation des
pharmaciens propriétaires du Québes (AQPP) (sconomic analyses supporting the AQPP'position) - Association des
pharmaciens propriétaires du Québec (1996)

= Health services - Analysis of the inferactive communication project proposed to the pharmacies by the RAMQ (the

governmental agency responsible of the administration of the drugs goveramental plan} jointly with Bell-Canada in the
context of the implementation of the universal plan of drugs insurance - Asseclation des pharmaciens propriétaires du

Québec (1996)
+  Health services - Preparation of an argument presented by the AQPP in front of the parliamentary committee on the

law project related fo the universal program of drugs insurance (bill 33) and on its potential effects on the private
pharmacy sector in Quebec (1996) - Assoclation des pharmaciens propristaires du Quéhec (1996)

+ Publishing sector - Evaluation of the decision fo publish a litterary work in & new format - Private cllent (1995-1997)

» Intellectual property - Assessment of the ecenomic and non-economic impacts of a legislation Introducing a commercial
rental right in the course of the revision of the copyright act in Canada - Department of Canadian Heritage {19984)

+ Intellectual properly - Assessment of the financial consequences for authors, artists, cultural industries and consumers
of the Quebec requests on the revision of the Canadian copyright act {five areas of economic rights were examined) -
Ministére de la Cuiture du Québec (1992-1993)

» Health services - Analysis of various scenarlos of the effect of the disinsurance of optometrical services by the
Government of Quebec - Ordre des opfométristes du Québec (1992)

» Transportation sector - Assessment of operating costs and investment costs of an Innovative rallway eguipment
building project -Private client (1992)

+ Transportation sector - Financlal and economic assessment of a trucking firm in Quebec - Transport Belmire Inc.
{1991)

»  Tourism sector - Economic impact analysis of the Rimouskl Congress Centre's projact - Depariment of Regional
Indusfriat Expansion, Canada {(1985)

+ Tourism sector - Economic Impact analysis of the Percé Arts Centre's project - Department of Regional Industrial
Expansion, Canada (1985}

» Tourism sector - Design of a project analysis model applicable to the fourist industry characteristics in order fo verify
the eligibility of the prajects fo the Department's financial assistance program - Department of Reglonat Industrial
Expansion of Canada (1984)

Programs evaluation

- Small enterprises - Evaluation of the Strateglc *information program in the context of the agresment with the
Groupement des Chefs d'entreprises du Québec (GCEQ) — Développement économique Canada (1999)

= Small enterprises financing and start-up - Evaluation of technological incubators and of universitary entrepreneurship
centers - Développement économique Canada, Ministére de I'Industrie, de la Sclence et de la Technologie du Québec

(1998 - 1999}

= Small enterprises financing - Evaluation of the grant component of special programs for the areas of Laprade and
Thetford Mines consisting in financial support for small enterprises - Federal Office of Regtonal Development {Quebec)

{1992)

+ Tourism sector - Conception and preparation of the methodology evaluating the federal-provinclal agreement on
tourism development in Quebec - Depariment of Industry, Sciences and Technology of Canada, Depariment of
Ingustry and Toutism of Quebec, Ministére des Lolsirs, Chasse et Péche du Québec (1989-1990) .
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Regional / Industrial Development - Economic situation and forecasts

Regional development — Review and analysls of evaluation and audit studies reports of past and current programs of
CED. This mandated aimed at assisting the evaluation of the implementation of two programs « Business and Reglonal
Growth » and « Community Diversification » and the strategic examination of expenses. The tasks included a) the data
extraction from approximately forty evaluation and audit reports of GED (2002 to 2006) b) the bullding of a dalabase
with more than 800 citations characterized according to specific criterta (e.g.: activities of CED programs, evaluation
issues, the current relevance, the issues concerned by the evaluation frame of the implementation of the two programs,
the type of results and recommendations, ..) ¢) the identification of results about the Integration of ihe lessons learned
by the Agency, Canada Economic Development for Quebses Regions (2008-2009)

Regional and Indusirlal Scoreboard — Concepfual Phase. Exploratory study identifying the main concepts of industrial
scoreboards and economic Intelligence systems for monitoring the evolution, the structure and the performance of
industriss. Review of 44 existing tools of industrial economic information produced in 15 countries In Europe, Asia and
North America and by three inlernationalfinterregional organizations (European Union, UNIDO and OECD). Review of
the specialized fiterature on structure and performance indicators (productivity, innovation, competitiveness, etc), of
international benchmarking systems and on growth and innovatfon indicators. Industry Canada (2008)

Legal services — Analysis of the economic situation in Quebec, of the public finances situation (provincial and
municipal), of the collective wealth compare to other Canadian provinces and of the short ferm economic forecasts.
Comité de la Rémunération des Juges de la Cour du Québec et des Cours Municipales, Ministére de la Justice du
Québec { 2004)

Legal services — Analysis of the economic situation in Quebec, of the public finances situation and of the short term
economic foracasts. Comité de la Rémunération des Juges de la Cour du Québec f des Cours Municipales, Ministere
de la Justice du Québec ( 2001)

industrial policy - Preparation of a document synthelizing the principles underlying an industrial policy in Quebsc -
Fonds de solidarité dss travaillaurs du Québec (19985)

Regional development - Study of the regional development issues of the Montérégie region - Federal Office of Regional
Development (Quebec) (1993)
Risk capital - Identification of an optimal form of intervention for the FORD(Q) as a funds supplier in the area of risk

capital, of the conditions and criteria orlenting the contribution of the FORD(Q) in the financing of risk capital, notabiy to
meet the objectives of reglonal development - Federal Office of Regional Development (Quebec) (1991)

Firm strategy, management system and organisation

Health secior - Annual surveys on salaries in pharmacies: level of salary by type of job (in the laboratory and in the
front shop) and number of years of experience, fringe bensfits program, evaluation of the shortage of pharmacists and
its Impact on pharmacist’s wage level, reglonal disparities in salaries and shortage of pharmaclsts, evaluation of the
work of the pharmacy’s owner between dispensing, counseling and management, wotk organisation in the laboratorles
or dispensaries. - Assoclation québécoise des pharmaciens propriétaires {2004, 2005, 2008, 2007, 2009, 2010)

Health Sector — Impact of the implementation of the first phase of the experimental project of the Quebec Health
Electronic Record {EHR) on work organisation in private pharmacies — Association des pharmaclens proprietalres du
Québec (2008 — on golng)

Health sector - Organisational analysis of the workload of an omnipraticlan doctor on few years — Private dlient (2007 —
2008)

Transportation sector ~ Assessment of the waiting times fo obtain taxt services at the Casino of Hull and at the Hotel of
Lake Leamy, Private client (2005}

Forestry seclor - Providing services for the financial turnover of the company - Analysis of its financial siluation and
recent evolution, preparation of a shart term action plan in order to reduce liquidity pressures, projection for the nex
year. Presentation to the lending financial institutions and monitoring. Private client (2004 -2005).

Legal services ~ Review of the workload of municipal judges in Quebec in 2002 and impact of a unique tariff per
audition, Comité de la Rémunération des Juges de la Cour du Québec et des Cours Municipales, Ministére de la

Justice du Québec (2004)
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Health sector — The remuneration of specialist doctors in Quebec compared to other Canadian provinces. Acting as a
methodological expert in the Commitiee on the remuneration of specialist doctors implemented in the context of the
agreement between the Department of Health and Social Services of Quebec and the Fédération des médecing
spécialistes du Québec - Ministére de la Santé et des Services Sociaux et La Fédération des médecins spécialistes du

Québec (2003 — 2004}

Transportation sector — The taxi coupons financing system — Examination of the system of payments with faxi coupons
in terms of workload and financial burden for a 1ax! enterprise. Identification of the type of potentlal Impacts on the
enterprise operations folfowing the eventual issuing of licences for a restricted taxl transportation. Presentation fo the
public hearings held by the Commission des fransport du Québec (Private client, 2002-2003}).

Legal servicas — Review of the workload of municipal judges in Quebec In 1999 and impact of a unique tariff per
audition. Comité de la Rémunération des Juges de la Cour du Quéhec ot des Cours Municipales, Minisiére de la

Justice du Québec (2001)

Legal services - Evaluation and description of the posltions of President and judges of the Tribunat administratif du
Quabes. Examination of evaluation methodologies for existing posts, of criteria applicabllity to the post of judge,
identification of reference positions and examination of principles providing guidances for the judges remuneration in
different jurisdictions. - Tribunal administratif du Québec, Ministére de la Justice du Québec (2001)

Legal services - Organisational analysls and evaluation of the workload' of municipal judges in Quebec, Profile of the
global activity of the munlclpal courts, Evaluation of the workload of the munleipal judges In terms of effective worked
hours. According to the current remuneration structure, review of the global remuneration and of the real remuneration
per audition and per hour worked. Evaluation of the financial impact of implementing a unique tariff per audition.
Comité de la Rémunération des Juges de la Cour du Québec et des Cours Municipales. Ministére de la Justice du

Québec (1998).

Transportation sector - Providing various management and financial services to a taxi company {1998 - on going).
Organisation - Organisational analysis of the work in nuclear medicine of the Hospital of Chicoutimi - Les nucléistes
associés (1995-1997)

Transpartation sector (refrigerating transportation) - Providing various management and financial services to the
company -Revislon of the tariff policy by fype of services and the geographic area, Implementatlon of an Information
system, including financial and commerclal information, adapted to the activities of the firm and the management
needs, Transport Belmire (1991-1994).

Industrial equipment sector - Study of the oplimal localisation of research and development activities of a forestry
equipment manufacturer - La Société générale de financement du Québec (1985)

Financial / banking sector - Strategic planning in the term loan markst for the pericd 1984-1888 - Crédit industriel
Desjardins {1983)
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INTERNATIONAL EXPERIENCE

Poverty and social dimensions of structural adjustment

+ Analysis and comments of the methodological approach for the analysls of social dimensiens of structural adjustment
and of intervention models - CIDA (1989)

»  Parliclpation in a social infrastructure project assessment mission in Guinea-Bissau and review of the social dimension
component of the World Bank project - World Bank (1988)

« Poverty profile in Guinea-Bissau and identification of poverty alleviatlon measures compatible with the current struclural
adjusiment program - World Bank (1988)

+ Study on the nature and the state of poverly In Guinea-Conakry in order fo Identify and design poverty alleviation
measures (as macrogconomic policy, programs and projects) to be implemented In conjunction with structural
adjusiment program - World Bank (1687-1988)

Industrial development, strategy and policies

+ Local transport services In Ethiopia — World Bank (2011 — 2012) : Assignment aiming fo huild data and knowledge
about the rural transportt services, particularly the segments relevant to farming population and agriculture sector.
More specfically, this study intends to () identify opetational, economic and financial characteristics, including
operation costs and prices of transport services avallable in Ethiopian rural and smail town areas, {li) construct a
database for the characteristics of the transport services, and (jil) assess constraints and necessary condltion for
development of fransport services. Primary data will be collected from four key stakeholder groups: transport services
users (farmers and other villagers, iraders/operators, fransport services operators (including truck drivers), fransport
authorities/regulators (at regional, district and local levels) and associations. Villages and small towns of four ragions
in Ethiopla will be covered,

EEGC is responsible for the preparation of the survey tools (interview guldes for transport authorities/regulators and
associations, questionnaires for transport services users, operators and traders, of training guides for enumerators,
data entry and validation tools), for the overall project management, for the planning and the supervision of the
survey, including planning and monitoring the figldwork, recruiting, training and supetvision of interview enumerators,
implementation of quality control, validation and auditing of questionnaires, and data eniry and cleaning. Data
analysls and malin findings. The target sample will include 200 respondents and 360 routes (O-D movemenis).

« The Carbbean Enterprise and Indicator Survey (CES 2010) — World Bank, Inter-American Development Bank (2010
— on going). This survey covers 13 countries of the Caribbean’s and 15¢ or 360 ernterprises by country according of
the type of the survey conducted. The objective of this project are: f} o provide feedback from enterprises on the
stale of the private sector in each country, fi) to provide stafistically significant business environment indicators that
are comparable across countries, i)} to analyze in more detail the toples of business development services,
innovations and labor markets, v} fo assess the constraints fo private sector growth and enterprise performance, and
v) fo stimulate systematic policy dialogue on the business environment and fo help shape the agenda for reform.

Preparation of the list of enterprises to be surveysd following specific strata for each country, preparation of the
survey fools (questionnaires, training gufdes, data entry and validation tools), overall management of the project in
the field including the planning and the supervision of the suivey, the recruiting, training and supenvision of local
enumertators, the implementation of quality control, validation and auditing of questionnaires, and data enfry and
cleaning.

+ Trucking Survey in Vietham — World Bank (2010} in the context of an Urbanization Review in Vietnam, the Trucking
Survey was one of several background studies underiaken with World Bank support as an input to the Urbanization
Review. This survey was desigred to help better understand how inter-city transport costs vary across cities and to
separate the effects of different polices and logistics from infrastructure conditions. The data collected in the course
of the survey helped to determine the Implications of policy, logistics and Infrastructure conditions on Intercity
transport costs and logistics declsion making.

Country manager In Vietnam. The survey included more than 250 individual structured Interviews with trucking
enterprise managers and with independent truckers. The subjects discussed related to the enterprise’s history and
profile, the cost structure by maln served route, the technalogy integration and the botllenecks, the constraints
regarding external trade (exports and imports), the characteristics of the vehicles fleet, the performance and financial
results and the obstacles and constraints face by the business In the course of ils operation. Elaboration of an origin-
destination matrix with mors than 850 routes classified according to the type of origin and the type of destination.
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Preparation of the list of enterprises fo be surveyed following specific strata for sach country, preparation of the
survey tools (questionnalres, training guides, data entry and validation tools}, overall management of the project in
the field including the planning and the supervision of the survey, the recruiting, training and supervision of local
enumerators, the implementation of quality control, validation and auditing of questlonnaires, and data entry and
cleaning.

Barriers to Regional Integration In the Maghreb — World Bank (2008-on going): In order to better understand the nature
and the extent of existing constraints to a greater level of economic integralion ameng the Maghreb countries, the
purpose of this profect Is to carry out structured interviews of establishments In each of the Survey countries (Algeria,
Morocco and Tunisia). Two specific surveys are conducied: a first one related fo firms engaging in trade of
merchandise and service activities (the “barriers to Intraregional trade survey”) and a second one related to Foreign
Direct Investment (FD!) in the Maghreb region, {the "barriers to Intraregional FDI survey"),

During this project, EEC has to coordinate the surveys both on subsiance and from a laglstical point of view and has
to produce quality dala sets usable for comparisons. For each country all the tasks from planning to implementaiion
are completed, including planning and monitoring the field work, training of interviewers, supervision of interviewers,
implementation of quality controls, validation and auditing of questionnaires as wall as data entry and cleaning.
Through this survey, approximately 600 business establishmants (top management) will be interviewed.

Bank Corparate Governance study — Tools design — World Bank (2008)

The Corporate Governance Policy Practice Unit {CGGPP) has developed a toolkit to conduct diagnostic reviews of
bank governance practices to support WB's client countries reform agenda on corporate governance. This toolkit
includes 4 iterms: & supervisory guestionnaire, @ bank specific questionnaire, a bundis of bank specific financial
indicators, and a legal and regulatory template. The exerclse aims at providing a set of policy recommendations for
countries seeking 1o foster corporale governance praclices in their respective banking sectors.

The mandate gliven to EEC Canada was fo convert components of the toolkit (bank specific questionnaire and legal
and regulatory template) into a survey tool. The nead for the survey arises from the Importance of gstablishing firm-
level and legal-regulatoty level evidence to support a wide range of policy reforms in the reviewed countries and
quantify the potential Impaci of the recommended course of action stemming from the country reviews. The specific
purpose of this mandate was to carry out a structured revision of oneftwo tools of the bank governance review
process, namely the bank specific questionnaire {and the legal/regulatory framework). The revision pian was

structured in three phases:

- Identification of measurable items (Information road map)

- Converslon of the qusstionnaire Into a survey product (Survey conversioh)
- Map the items back to the benchmarks

Burundi’s Investment Climate Assessment — Warld Bank (2047- 2008)

Analysis and preparation of the Investment Climate Assessment report of Burund: from the ES data collected in 2006
and including a list of key business environment indicalors currently used In the comparative or benchmarking
analysis with neighboring countries or countries with similar economy. Presentation of the main results of the ICA
and leading a workshop on the recommendations with a group of around sixty persons working in the private sector

or In the development of the privale sector,

Investment Climate Survey in Africa; 6 countrles roll-out — Ghana, Mali, Mozambic, Senegal, South Africa, Zambia -
Warld Bank (2007- 2008)

Lead Statistical Speciafist: preparation of the sample plans and of the lists of emterprises to be surveyed in the 6
countries.

Sub-Saharan Africa Trucking Sector Surveys in 7 Africa countries — Burkina Faso, Cameroon, Chad, Ghana, Kenya,
Uganda, Zambia — World Bank (2008 — 2007)

The project invoives carrying out a survey on the Trucking Industry. For each country, EEC was responsible for the
preparation of the survey tools {questionnalres, tralning guides, data entry and validation tools), for the overall
management, for the planning, and the supervislon of the survey, Including planning and monitoring the fisldwork,
fraining and supervision of Interview enumerators, implementation of quality conirol, validation and auditing of
questionnaires, and data entry and cleaning. The overall targeted sample size In the six countries is a total of 120
trucking establishments and 360 truck drivers.
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investment Climate Survey in Kenya — World Bank (2006 — 2007)

Country manager: pteparation of the sample plans and of the lists of enterprises to be surveyed, survey planning in
the fleld, recruitment and tralning of the surveyors, communication and sensitization campaign, management of the
survey, interviews In the field, validation of the questionnaires and electronic validation of data. More than 700
astablishments from various sizes and Industrial sectors and from 4 important cities of the country have participated

to the survey.
Investment Climate Survey in Africa: 13 counfries roll-out Angola, Burundi, Bosiwana, Gambia, Guinea, Guinea-
Bissau, Mauritanla, Namibia, Uganda, Democratic Republic of Congo, Rwanda, Swaziland, Tanzania — World Bank
{2006 — 2007}

Lead Statistical Specialist: praparation of the sample plans and of the lists of enterprises to be surveyed in the 13
countries.

Project Director in Burundi and Rwanda (survey planning In the field, recruitment and training of the surveyors,
communication and sensitization campalgn, management of the survey, Interviews in the field, validation of the
questlonnalres and electronlc validation of data).

Business Investment Climate Assessment in Africa —Malawi, Niger, Cameroon, Cape-Verde et Burkina Faso — World
Bank (2005 - 2006)

The improvement of the business climate Is one of the plilar in the Waorld Bank’s strategy for the prometion of
economic growth and poverty alleviation in underdeveloped countries, The main objective of this project is to assess
the business climate and to provide insights, analysis and benchmarking for countries seeking to promote private
investment and enterprise growth., Each assessment Is based on a standardized establishment level survey
methodology designed to measure a number of investment climate constraints in a country and compare the findings
across countries Quaniitative data {establishment’s operations, financial resuits) and qgualitative data (opinions,
perceptions) are gatherad from about 1 500 establishments.

The subjects discussed relate to the enterprise’s history, the technology integration and the botflenecks, the
constraints regarding external trade {exports and impaorts), the utilization and appreciation of public utilities, the
perceptions and opinlons on e business environment, the political climate, and the confidence In the economy, the
operaiions (sales, production capacity, inputs purchases, invesiments), the recent financial results and the workforce
{number of employees, level of education and qualifications of the workforce) .

Lead Statistical Speclalist: preparation of the sample plans and of the lists of enterprises o be surveyed in the 5
counlries.

In Matawi, participation to the survey planning in the field, lo the recruitment and tfraining of the surveyors, fo the
communication and sensitization campalgn, management of the survey, interviews in the field, valldation of the
questionnaires and electronic validation of data.

Participation in an industrial development project definition mission in Madagascar for the Department of Industry,
Energy and Mines {in the context of the strategic management of industrlal development) - UNIDO (1891}

Entrepreneurship In Guinea and potenfialities In Industrlal sector (in the context of a strateglc management Industrial
development project) - UNIDO (1991)

Analysis of the Informal Sector in Guinea-Conakry and identification of the obstacles for an efficient resources
utilisation, and of its potentialities - World Bank (1886-1987)

Sludy of the manufacturing sector for identification of trade opportunities and elaboration of a strategy strengthening
intra-reglonal trade - Caricom (Commonwealth) (1985)

Comparative analysis between Montreal and other large cities regarding their industrial urban and socio-economic
developments and in order to increase Montreal's role on the international scene - Institute of Applied Economics,
Hautes Etudes Commarclales de Montréal (1978)
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Project and investment analysis, economic and financial evaluation, monitoring

Evaluation of a private sector foundation in Senegal: assessment and prospect - Agence de promotion des
investissemenls ef des grands travaux, Ministére de I'Economie et des Finances (2001)

lLoan monltering system for the national telecommunication company in Hungary - European Bank of reconstruction
and development (1993)

Due diligence of the national telecommunication company in Hungary in view of its privatisation - European Bank of
reconstruction and development (1993)

Manual for Economic Project Assessment for the Ivory Coast with illustration of real cases - World Bank (1984}
Economic analysis of a road Infrastructure project in Mali and Senegal - CIDA (1982)

Review and analysis of the operations and of the financlal position of the Upper Volla Airline Company to whom a
Canadian aircraft was fo be granted - CIDA (1982)

Public services tariffs

Designing of local, national and International tariff structures for telephone services in the five member counfries of
Panafte! in Africa - CIDA (1985-1986) Designing of local, national and Mternational tariff structures for telephone
services In the five member countrles of Panaite! in Africa - CIDA {1985-1986)

Tralning

Training and capacity bullding on Investment Climate Surveys in Nigerla. The purpose was to Increase Nigerian
capacily to conduct the next future enterprises surveys in the country. The substance of the training program was to
transfer know-how on key aspects of the ES In ordar to ensure lts future smooth execution. Three areas were covered:
pre-survey planning activities (delineating of the statistical universe, sefection of respondents, preparation of the
stratifled master list, schedule of Implementation, recruitment of enumerators, design of the questionnalres, data-entry
forms, efc.) survey Implementation and confrot procedures {iools used to implement the survey an a daily basls,
metheds used for call-backs, contral data-entry and intemal conslstency checks, efc.), post-survey analysis (effective
meaning of questions and variables, subjective and objective measures of Invesiment climate). The training was
provided to a group of 20 persons with an high academic background and a professional expetience. Two training
methods were used: formal or in-class sessions, and on-the-job (during key moments of the ES to demonstrate ways

with which tasks are accomplished).

Preparation of teaching and training materials (bibliography, detailed course oullined, educational advices {c teachers,
practical cases) in the context of a social projecis economic assessment course - Management and Planning Institute

of Algeria - UNIDO (1989)
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ACADEMIC EXPERIENCE

Ms. Marleau has taught various fislds of econemics in BAA and MBA universitary programmes in Quebec.

WORKS AND PUBLICATIONS

. Le fret aérien 4 Monlréal, Routes et transports, Volume 25, Numéro 4, Hiver 1885-1996.

. Le marché des maisons de chambres dans la réglon de Montréal et limpact des diverses
réglementations. L'habitat, Revue Actualité immobiliére, septembre 1880, volume 4, numéro 3.

- L'$conomie du marché des maisons de chambres (1980).

Empirical study of the rooming houses market in Montreal: description and analysis of the market and of
the type of proposed governmental intervention (law 107 project).

- La réglementation des professionnels: intérét public ou intérét privé (1979).

Economic analysis of the market, of its regulation and the subsequent economic impacts in regard to
public interest and private interest.

- Lathéorie du afulline forcings. (1978}
Academic text for a MBA leve] course in economics,
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141 Adelade 31,V , Suie 205
Taromsa, ON #45H 3U5 Canada
T 416 644 6584
F 436 3610931

January 272012

Mr. Azim Hussain

c/o Norton Rose Canada LLP
Suite 2500

1 Place Ville Marie

Mantréal, Quebec H3B 1R1
CANADA

Dear Mr.Hussain,
RE: Submission to the Judicial Compensation and Benefits Commission

McDowall Associates (“McDowall”) has been retained by Norton Rose Canada LLP acting on behaif of
the Association and Council in McDowalf's capacity as a Canadian compensation consulting expert firm
and specifically compensation benchmarking. Please find below McDowall's responses to
compensation issues raised by the reading of the 2011 Government of Canada Submission and the
expert report submitted by Mr. Pannu forming Appendix E of that submission.

G5th percentile vs.75th percentile

Mr. Pannu states in his report that using the 75" percentile is inappropriate but provides no justification
for his stance. The Government of Canada Submission argues that factors which had previously
rendered the data of lawyers conservative have been removed. We will be arguing below that the data
set selected is still conservative.

We suspect the “lawyers” data set, even with all the filters, contains many part-timers. Without casting
value judgments on lower income lawyers, we are not convinced these individuals are working at their
profession with the intensity required to qualify them as candidates for the judiciary. in compensation
terms, these part-timers would not be considered a position match for inclusion in a data set used to
determine the percentile rankings. In our consulting work, when we survey the base salary levels of
lawyers employed by government and corporations, the median value is approximately $127,000
(sources: Towers Watson Canadian 2011 Survey and Toronto Board of Trade 2011 Survey). This
number is twice the minimum value used once the self employed exclusion has been applied. it is our
contention that any lawyer committed to his/her practice on a full-time basis would be aware, albeit
informally, of this compensation magnitude and would cansider career re-orientation in the direction of
corporate or government employment if earning much less than $60,000.

The Government's Submission also asserts that the 65™ percentile is appropriate due to current
economic conditions (para. 88). Our view is the data itself serves as a bellwether for economic
conditions and adjusting percentile placement to account for economic conditions effectively distorts the
integrity of the results. In his chapter entitlied Compensation Surveys (The Compensation Handbook —
4™ Edition) D Terence Lichty states with respect to percentile positioning:




Regardless of the [survey] format, above average does not equal “over paid’; "below average”
does not equal “under paid.” “Average” does not equal proper pay posture for your organization
versus your market. [...] Remember the pay environment in which you operate; performance,
internal organizational values, job family, and other issues come to bear on what's right for you.
If your compensation policy is to pay the 75" percentile, you may consider someone at the
market average o be underpaid.

Moreover the 1999 Drouin Commission Report states on pages 39 and 40 that Hay Group, as the
Government's expert, recommended that the use of the 75" percentile would be appropriate when

analyzing CRA data.

The 2008 Navigant Consulting supplementary report also supports the use of the 75" percentile. Its
author points out in paragraph 186 that using the 75" percentile allows for a greater group of potential
lawyers willing to apply for the judiciary. At the 65" percentile, this pool would be smaller. The report
states: “...sefting the salary of the judiciary equal to the 75" percentile of private sector lawyers would
not ensure that the judiciary would be comprised of the top 26% of lawyers in Canada.” In fact, the
author argues: “...setting judicial pay at the 75" percentile will result in a distribution of judges that
comes predominately from the ranks of the lawyers below the cut-off point.”

Indeed, use of a compensation percentile position in excess of the median (i.e.: values above the 50"
percentile) is usually the resuit of a policy decision by an organization and is dictated by one or mare of
the following strategic imperatives:

» Attraction and retention due to sparse or highly specialized employment market.
. Recognition of technical complexity or breadth associated with certain positions
. Recognition of business challenges the organization may face.

. How the organization wishes to portray itself. For example, if an organization sells a
premium product, it may wish to compensate its employees with premium pay.

Point 1: While the Government's Submission argues (para. 68) that there is an ample supply of
lawyers applying for judicial appointment, the real issue is whether the Government wishes to ensure its
pool of applicants is not eroded by uncompetitive compensation.

Point 2: The group used as a comparator is made up of self employed lawyers. Bearing in mind that
the data set used by CRA in its analysis is based on self employed individuals identifying themseives
as lawyers in Forms T2032 or T2124 we can safely presume that a number of these observations
would include lawyers who are working on a part-time basis or are semi-retired. We understand this low
income bias was mitigated by the data set being filtered by an age bracket of 44 to 56 years of age and
a minimum annual income of $60,000. Notwithstanding these filters we suspect it is weighted
downward by lower Income self employed lawyers. This impression is borne ouf when the difference in
the number of CRA seif employed lawyer observations by "All of Canada” and “All of Canada excluding
those earning less than $60,000" is tabulated. We have found that 25.9% of the total group is
comprised of lawyers earning less than $60,000. The distribution of the CRA data set by age group is

as follows:

Percentage of filers earning less than $60,000

Age 35-43 44-47 48-51 52-55 56-59 60-63 64-69

% 22.8 22,8 23.3 24.2 26.8 29.8 34.2




As will be discussed further below, we believe that the data is diluted and that using the 75" Percentile
is necessary to provide a true representation of the market for lawyers.

Point 3: While the use of the 75" percentile has decreased somewhat in prevalence in the private
sector in recent years, this is primarily in senior positions where a significant proportion of their
compensation is delivered through variable compensation. Organizations with lower levels of variable
compensation continue to monitor market position very closely. We have found that companies with
lower variable compensation tend to espouse above-median market positioning in an effort to remain
competitive. This state of affairs is significant to judges because they earn a base salary alone and the
year-to-year variance available to senior executives (and to lawyers, for that matter) is not available to
them. As “fixed-income” earners the base salary position of judges is a critical factor.

Age range

By increasing the age selection from 44-56 years to 35-69 years the Government's Submission is
increasing the number of low earners, especially at the higher end of the age scale. (See table above.)
The Pannu report mentions on the top of page 3 that CRA suspects that self employed lawyers are
retiring at a greater rate than younger lawyers are joining their ranks. We therefore infer by this
behavior which is supported by the data that there are likely to be a large number of higher aged
lawyers working part-time and pulling down the median.

We disagree with the data weighting approach proposed by the Government's Submission. Age has
been used in both submissions to filter out poor matches from the CRA data set and we believe that
this use is appropriate if the correct filters are in place. The explicit purpose for selecting an age bracket
is to capture lawyers who are most likely to be appointed as judges. Implicitly, age bracketing also
contributes 1o filtering out part-timers and semi-retired lawyers.

Adding age welghting to the determination adds a foreign factor to the percentile distribution, which
detracts from the integrity of the selected data set. Age implies step progressions and there is likely to
be little correlation between the compensation of seasoned lawyers and their age over such a broad
time span. Age cannot be used as a proxy for years at the Bar. Lawyers do not all begin practicing law
at the same age. Some in fact join the profession later in life.

[n our work we are reluctant to use age or seniority for senior positions. Compensation professionals as
a general rule avoid using any type of data weighting. Welghting takes away from the integrity of the
data set and the percentile being selected. This is particularly important when market data is reviewed
annually. Weighting blurs the data by infroducing other criteria to the analysis thereby potentially
distorting the year-over-year results.

In our view selecting an age bracket that captures lawyers who are most likely to be appointed as
judges suggests that that this age group is when lawyers are most likely to be committed to their
profession and “at the top of their game” in terms of ability. A graduated scale, as proposed by the
weightings Mr. Pannu suggests, creates unnecessary differentiations.

Low-income exclusion

We believe that including low-income lawyers adds considerable “noise” to the data, given the
inordinate number of part-time practitioners included in the data-set. The impact this inclusion has on
the median is significant and as the exclusion selection criteria implies, lawyers who are not really
committed to their profession or are not successful should not be candidates to join the judiciary. It
should be noted that Mr. Pannu acknowledges that it is important to filter out lawyers who are not full-
time self employed lawyers by excluding individuals who receive C/QPP amounts exceeding the sum of




their professional income and individuals whose employment income exceeds the sum of their
professional/business income. (page 2, bullets 4 and 5.) The selection criteria, however, are not
sensitive enough to capture most of them, For example, a 40 year old lawyer working from his/her
home and processing a few real estate transactions in a tax year would remain in the data-set.

We disagree with Mr. Pannu’s assertion that the $60,000 exclusion is inappropriate and uncommon in
benchmarking salaries for comparative purposes. From the perspective of compensation professionals
the use of such a broad sample as he suggests is unusual. There are two fundamental factors to
consider when conducting a compensation market review: the comparator group of organizations used
and the matched positions, While the judges’ review is based on the specific universe of self employed
lawyers we assume the survey group is valid. On the other hand, we cannot be certain that we are
matching the surveyed individuals to judiciary eligible positions. Mr. Pannu illustrates this very point in
his analysis table that shows the difference between the 5" and 05" percentiles. Using the 2010
numbers as an example, no compensation professional would accept a sample starting at $12,007 for a
specific position which has a current salary of $281,100, Entry level file clerks earn at least twice as
much as $12,000. By including all these low earners Mr. Pannu is effectively pulling down the median.
We believe that such a broad data-set as that provided by CRA creates an imperfect universe of
lawyers suitable 1o be appointed as judges. It is therefore in our view essential to retain the $60,000
exclusion because i eliminates observations that are nothing more than statistical “noise.”

Census metropolitan areas

We understand that most judges originate from the 10 Canadian largest metropolitan centers (CMAs).
Generally speaking, higher compensation levels are paid in CMAs for major two reasons:

. Cost of living is higher in these centers, and
. Lawyers practicing in these centers are typically involved in legal matters of higher
complexity. '

Therefore, it should come as no surprise that the lawyers working in larger urban centers are more
likely to earn more than those in smaller urban centers or rural areas. Examining these differentials
individually is irrelevant given that most appointees come from the top 10 CMAs and Mr. Pannu fails to

mention this fact in his report.

Assertions about DM fenure

Before commenting on the Government Submission's assertions about tenure, we are unsure about the
accuracy of the spreadsheet that was provided. If lists all deputy ministers since 1960 (DM2s and
above.) There are 15 DMs listed as active employees in the spreadsheet. The Parliament of Canada’s
web site lists 28 DM's. Unless the remaining DMs are paid under the DM 1 or EX scale, their list is
incomplete. Confirmation of this list would be useful.

Upon further examination of the DM data spreadsheet, few retirements are given as a reason for
termination. We question the validity of the data set. Please note that “Promo/Transfer” is given as the
most frequent reason for termination from the DM positions listed. While twelve DM-4 observations
were noted (the most senior level of the DM rank) seven were tagged with "Promo/Transfer” as the
reason for the termination. Where did these DM-4s go next in the Federal Public Service? The same
can be said for DM-3 employees as well. 247 DM-3s were reported. 154 (62%) of these entries were
tagged “Promo/Transfer.” This proportion appears large for such seniar functionaries.

The Government's Submission in paragraphs 114-120 shows that the tenure of DM-3s is lower than
that of judges. In fact, low tenure as DM-3s is understood given this position is typically the culmination



of a long career with the public service and incumbents are usually appointed in the latter part of their
careers when they are approaching eligibility for a full unreduced pension. Conversely, newly appointed
judges are beginning a new career with the judiciary. As compensation experts, it is obvious that
comparing the respective average tenure of these two positions does not contribute to the analysis.

Yours sincerely,

Robert Levasseur Larry Moate
Senior Consultant and Principal Senior Consultant and Principal



Robert Levasseur

Background
Robert Levasseur is a Senior Consultant and Principal with McDowall Associates specializing in

Executive Compensation. Prior to purchasing this firm with two partners, Robert practiced for 12 years
as a senior executive-compensation consultant with Towers Watson and Hay Group. Before 1928, he
held positions as a senior compensation and labour practitioner with a number of prominent Canadian
corporations including Rothmans International, Canada Post Corporation, Sherritt International and
Steinberg Inc.

Executive Compensation Expert

Robert's experience covers all aspects of executive compensation. He has assisted various clients in
developing both equity and cash-based perfermance management and incentive plans and has
provided pay-for-performance reviews including the valuation of equity based and non-monetary
compensation. Most recently he has advised both compensation committees and management
regarding executive compensation governance and executive compensation strategy. His client group
spans the private and public secfors and he has consulted to a wide range of organizations from small
private companies to large multi-nationals.

Roberts’s private secior assignments have hailed from many industry sectors, including
pharmaceuticals, financial services, technology and manufacturing. Within the public sector, Robert
has extensive experience with government, Crown corporations, not-for-profits, the hesalth and
regulatory sectors. Notably, He advised the Stephenson Commission between 2001 and 2006.

Credentials and Public Profile

Robert holds a Bachelor of Arts (Honors) from McGill University and is on the faculty of The Directors
College and Humber College's CEB program. He has been quoted in various daily and monthly
publications and speaks regularly on executive compensation matters. Most recently Robert has
spoken at the 2010 World at Work Conference, the HRPA 2011 Compensation Conference, a CGA
development course, was quoted in Canadian Business magazine, the Globe & Mail, has been
published in the Canadian Compensation and Benefits Reporter and the August 2011 edition of Work

Span magazine.



Larry Moate

Background
Larry has been consulting in the Human Resources field for over 25 years. Prior to joining McDowall

Associates, Larry was a Senior Consultant in Compensation with Watson Wyait Canada ULC.

Market Analysis, Program Design and Compensation Expert

Larry has over 15 years' experience assisting clients with their compensation strategy, compensation
program design and administration needs. Larry's areas of expertise include the management and co-
ordination of complex competitive market compensation reviews for Executive, Board Director and Non-
Executive positions, as well as the management and co-ordination of custom compensation survey
projects for a wide range of industry sectors inciuding the financial, education, food and consumer
products, logistics, and auto-parts sectors.

Larry has assisted clients with the design and calibration of variable pay programs, as well as salary
structure design projects including complex Pay Equity analysis.

Larry’s expertise also includes the development of job measurement methodologies and the facilitation
of job measurement sessions.

Prior to assisting clients with their compensation program needs, Larry accumulated over 10 years of
experience In the retirement benefits field, where he specialized in pension plan administration, and
assisted clients with a complete range of administrative activities.

Education and Public Profile
Larry graduated with an Honors BA in English and History from the University of Toronto,

Larry has spoken at HRPA conferences and numerous industry groups on a variety of compensation
related topics, and has contributed to Canadian HR Reporter Magazine.
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Mr. Azim Hussain

Norton Rose Canada LLP

1 Place Ville Marie, Suite 2500
Montréal, Québec

H3B 1R1

Re: Valuation of Judicial Annuity

| have been retained by the firm of Norton Rose Canada LLP acting on behalf of the Canadian Superior
Court Judges Association and the Canadian Judicial Council to analyse and provide commentary on those
parts of the “Report on the Earnings of Self-Employed Lawyers” (the “Pannu report”) which relate to the
calculation of the value of the judicial annuity. The report was prepared by Mr. Haripaul Pannu and
formed part of the submission of the Government of Canada to the 2011 Judicial Compensation and
Benefits Commission (the “2011 Government submission”).

A brief summary of my qualifications follows; more details may be found in Appendix H of this
report. | have been a Fellow of the Canadian Institute of Actuaries (CIA) since 1969. Since that date |
have continuously practiced as an actuary, almost exclusively in the area of pension plans, providing
consulting services on the design, administration and financing of such plans, and advice on the
requirements for compliance with applicable legislation and the administrative rules of the
regulators. Between 1969 and 1998 | was directly involved with the preparation of pension plan
actuarial valuations on a regular basis, usually as the signing actuary. From 1999 until 2003, |
managed the investment and administration of the $12 billion Ontario Hydro pension plan while
negotiating the terms of the transfer of the assets and liabilities to the successor companies of
Ontario Hydro on behalf of the Ontario government. | served on the board of the Ontario Electricity
Financlal Corporation from 1999 until 2005 and was Chair of the Pension Committee throughout

that time.

Between 1998 and 2009 | served a total of 8 years on the CIA Committee of Professional Conduct,
including two years as Chair. During that time | was called upon to review many actuarial reports
and provide my opinion as to whether they complied with the professional standards of the CiA. in
2007 | was hired by the federal Office of the Superintendent of Financial Institutions {OSFI) to
review actuarial reports submitted to the Superintendent and to advise as to any technical issues or
concerns with those reports. | have chaired a number of other committees of the CIA, including the
Committee on Pension Plan Financial Reporting and the Committee on Adoption of Standards of
Practice. | have twice been elected by my peers to the governing board of the Canadian Institute of
Actuaries and also to the position of President. | am a recognized expert in pension actuarial issues.
| have been accepted as an actuarial expert in the Ontario Superior Court of Justice. | have testified
before the Ontario Financial Services Tribunal and at mediation and arbitration hearings.

As will be evident from the summary of my experience and gualifications, | have no legal training.
However, | am required in the course of my work to read and understand legal documents relating
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to pension plans. When I refer to such documents it is not with any intent to offer any legal opinion
as to their meaning. 1 defer to legal counsel for such interpretations.

[ have incorporated in this report the results of certain actuarial calculations prepared under my
direction by the firm of Actuarial Solutions Inc. (ASI}. | have reviewed and approved the methods
used by ASI in preparing these calculations and have satisfied myself as to the reasonableness of
the results. The selection of actuarial assumptions is mine, as are all opinions given in this report.

While 1 have relied upon counsel to provide me with the necessary background information in order
to prepare my report, the opinions contained in it are entirely my own.

Appendix G provides a list of the documents that were made available to me for the preparation of
this report.

My report follows:

1. My review and commentary are restricted to those parts of the Pannu report that relate to the
calculation of the value of the judicial annuity as referred to in Paragraphs 76 to 83 of the
Government submission.

2. The Government submission and the Pannu reports both contained brief descriptions of the
judicial annuity. 1 also had a copy of the Actuarial Report on the Pension Plan for Federally
Appointed Judges as at March 31, 2010 (dated October 29, 2010} prepared by the Office of the
Chief Actuary of the Office of the Superintendant of Financial Institutions {the “2010 OSFi report”).
To the extent that there were differences between these documents in the description of the
judicial annuity the, 2010 OSFl report was relied upon.

3. it should be noted that the pension plan is not a registered pension plan for the purposes of the
income Tax Act, nor is it funded like all private sector plans and an increasing number of public
sector plans®. The financing of the plan is through the Consolidated Revenue Fund of the federal

government?,

4. The federal Public Pensions Reporting Act requires that the plan be valued as if it were a funded
plan®. The most recent valuation is reported in the 2010 OSFi report. The next OSF| report is
scheduled to be as at March 31, 2012, The valuation of funded plans is done on a conservative
basis. The reason being that for funding, it is desirable to slightly overstate the required
contributions, that Is to err on the high side, and by doing so create a margin that can be accessed
when experience is not good. This helps to stabilize the contributions from year to year. If the
cantributions are overstated in one valuation, they can be used to reduce contributions at a later
date.

1 See 2010 OSFl report, page 6
2 |bid, page 6
% Ibid, page 6
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5. In the case of the judicial annuity, the value is to be used to adjust the judges’ compensation. if

the vaiue is too high it will overstate the adjustment, if too low it will understate it. Also, there is
no mechanism for correcting for overstatements or understatements at a later date.

6. ltis, in my opinion, more appropriate to use a “best estimate basis” when determining a value to
be used to adjust current compensation. The assumptions that the actuary selects should be those
which, in the actuary’s opinion, are the most likely to be reflected in the actual future experience.

7. I note that Mr. Pannu includes the value of disabllity benefits in his 2010 report but did not do so
in 2007 or in 2004. He gives no reason for this change in methodology. Compensation
arrangements that include disability benefits sometimes provide some or all of these benefits
under the pension plan and sometimes outside the pension plan, often through an insurance
policy. The Judges Act places the disability benefit inside the pension plan. The decision as to
which route to take is administrative not actuarial. The Chief Actuary includes the disability benefit
in his valuation, which is appropriate as he is determining the “funding” status of the plan {see
paragraph 4 above). The question as to whether the disability henefit is to be included in the
judiclal annuity value is, in my view, a matter of agreement between the parties, as are such other
items as life insurance and other benefits as discussed in paragraph 84 of the Government
submission.

8.  As the disability benefit was not included in earlier calculations and because | find no reasons why
a change in methodology should be made at this time, disability benefits have not been included
in the determination of the value of the judicial annuity. However, in Appendix D there is a
calculation of the value If the disability benefit were it to be included.

9. The calculations have been undertaken using a method which expresses the value of the benefits
provided by the Government of Canada under the plan as a level percentage of a judge’s annual
income during their appointment to the bench. This method provides an approptiate measure of
the value the benefits under the plan.

10. A “Benefit Value” has been calculated for appointment ages 40 through 65. The “Benefit Value”
for each appointment age has been determined by calculating the total actuarial present vajue of
the benefits provided under the plan, then reducing this value by the total actuarial present value
of benefits which are funded by the judge’s contributions, and then dividing the resulting value by
the actuarial present value of the judges salary during their appointment to the bench. For greater
clarity, the actuarial present value calculations noted above are calculated as at the judge’s date
of appointment, The “Benefit Value” for appointment ages 40 through 65 expressed as a formula

is as follows:

Benefit Valuesge, = {PVFBeNage s — PYFCONt ey} / PVFSalnge s Where

PVFBenagey is the Actuarial Present Value, calculated at the appointment date, of the
benefits provided under the plan for a judge appointed at age x;

PVFContag. is the Actuarial Present Value, calculated at the appointment date, of the
judge’s contributions for a judge appointed at age x; and

PVFSalage x is the Actuarial Present Value, calculated at the appointment date, of the

judge’s salary for a judge appointed at age X.
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The “Benefit Values” above vary significantly by appointment age. Therefore, a “Weighted
Average Benefit Value” to determine a single value applicable to all judges has been calculated.

What follows illustrates the “Benefit Valueg. 40" and “Benefit Valueag. " calculations.

The results of the calculations for “Benefit Value,ge 40" are as follows*:
Benefit Value,,, 4 = {PVFBen,,, 4 —PVECont,,, wp [/ PVESaly, 4
Benefit Value,,, 4 = {$1,132,500 $311,600} /$5,595,800

Benefit Value,,, = 14.7%

The results of the calculations for “Benefit Valueyg.¢s” are as follows®:
Benefit Value,, i = {PVEFBeny, ¢ — PVEConty,, o3 / PVESal, o
Benefit Value,,, = {$1,512,600 $169,500} /$2,421,300

Benefit Value,, 6 = 55.5%0

The chart below illustrates the “Benefit Valueag,” from ages 40 through 65.

Benefit Valueagex

60.0%

/

50.0%

40.0% /
30.0% /
20.0% / /

10.0%

40 41 42 43 44 45 46 47 48 49 50 51 52 53 54 55 56 57 58 59 60 61 62 63 64 65

* A salary rate of $279,542 (or $271,400 increased by 3.0%}) was used as the basis to calculate the actuarial present
value of benefits, contributions, and salaries in these examples. While a different salary rate would alter the
actuarial present value components in the formula, it would not change the net result of the “Benefit Valueag. »”
calcuiation.
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11.  In determining the “Weighted Average Benefit Value”, the following formula has been used:

Weighted Average Benefit Value = {5.2% x Average Benefit Valueage apso as} +
{20.7% x Average Benefit Valueage sa 1047} +
{24.0% x Average Benefit Valueageagto51} +
{25.0% x Average Benefit Valueage 2 o 55} +
{16.9% x Average Benefit Valueagess toss} +
{6.7% x Average Benefit Valueage oo 3} +
{1.5% x Average Benefit Valueagesa 1 651 Where

Average Benefit Value sgoytoz is the average of the “Benefit Value 5" from agesy to age z.
40-43 5.2% 15.6% 0.8%
44-47 20.7% 18.2% 3.8%
48-51 24.0% 21.4% 5.1%
52-55 25.0% 24,2% 6.0%
56-59 16.9% 28.2% 4.8%
60-63 6.7% 37.5% 2.5%
64-65 1.5% 52.2% 0.8%
100% 23.8%

12. The weighting rates applicable to the “Average Benefit Values” in the formula above are
representative of the ages of appointment for federal judges for the period January 1, 1997 to
March 31, 2011 as outlined in the Pannu report.

13. White the methodology described above does not consider a specific calculation date, it is
appropriate for the purposes of expressing the value of the benefits provided by the Government
of Canada under the plan as a level percentage of a judge’s annual income during their

appointment to the bench.

14. Using the methodology outlined above, and the plan provisions outlined in Appendix A and the
actuarial assumptions in Appendix B, the “Weighted Average Benefit Value” s calculated to be
23.8%. If it is declded that the disabllity benefit should be included In the judicial annuity, the
pension value is calculated to be 22.7% and the disability value 3.0% for a total of 25.7% (see table
in Appendix D}.

15. In the process of performing the calculations above, an attempt was made to reproduce the
results of the judicial annuity calculations prepared by Mr. Pannu in his current report and in his
reports of 2007 and 2004. The results of this analysis are presented in Appendix D.

5|Page



CAPITAL G
Consulring Inc.

16.

i7.

18.
19.

January 27, 2012

The methodology and assumptions used to perform this calculation are appropriate for the
purposes of expressing the value of the benefits provided by the Government of Canada under the
plan as a level percentage of a judge’s annual income during their appointment to the bench. 1t
should be understood that the methods and assumptions used to perform this calculation are not
necessarily appropriate for any other purpose — including for the purposes of pre-funding the
benefits under the plan.

The calculations in this report have been performed without using an incidence of pre-retirement
disability assumption. Pre-retirement disability assumptions are outlined in the 2010 OSFI report
and are used in the calculations prepared by Mr. Pannu. There has been favourable disability
experience over the past few years (i.e. the actual number of disabled pensioners has been lower
than the expected number of disabled pensioners). As outlined in the 2010 OSFI Report, during
the three years ending March 31, 2010 there were 2 reported male disabilities compared with an
expected number of 10.7 {i.e. 19% of expected), and there were 4 reported female disabilities
compared with an expected number of 5.4 {i.e. 74% of expected). Also, OSF! has decreased the
disability incidence rates in recent valuation reports when preparing their valuations for the plan.
Moreover, the favourable disability experience can be seen in the actuarial deficit gain and loss
analysis in recent reports prepared by OSFl:

a. 2010 OSFI Report: Pensionable Disability Gain of 520 million;

b. OSFI Report: Pensionable Disability Gain of 514 million;

c. OSFi Report: Pensionable Disability Gain of $7.7 million

In the 2010 OSFI Report, the Pensionable Disability Gain/Loss was not disclosed in isolation as it
was combined with the Retirement Gain/Loss. in conclusion, the use of the disability assumption
as outlined in the 2010 OSF| Report overstates the cost of the disability benefit. In Appendix D,
the caleulation of the value of the judicial annuity, including the disability benefit, has been
determined using disability rates at 50% of the OSFl rates.

For a summary of possible limitations on the work in this report, see Appendix F.
In my opinion, the data on which the calculations are based are sufficient and reliable for the
purposes of the calculations.

In my opinion, the calculations outlined in this report have been performed in accordance with
accepted actuarial practice in Canada.

Brian A. P. FitzGerald F.1.A,, F.C.LA.
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Summary of Plan Provisions Pension Plan for the Federally Appointed Judges

Membership

Contributions - Judges

Contributions -
Government

Eligibility to Normal
Pensionable Retirement

Normal Retirement
Pension

Eligibility to Early
Retirement Pension

Early Retirement
Pension

Normal Form of Pension

Cost of Living
Adjustments

Termination prior to
retirement

Disahility benefits

Pre-retirement Death
Benefits

Compulsory for all judges appointed to federal or provincial courts by the
Government of Canada.

Judges appointed after February 16, 1975: 1% of salary to the
Supplementary Retirement Benefits Account, and if not eligible for a full
annuity, 6% of salary to the Consolidated Revenue Fund.

The government deemed contributions are the excess of the plan benefits
paid from the Consolidated Revenue Fund over the contributions by judges
thereto. The Government also contributes 1% of the salary which is
credited to the Supplementary Retirement Benefits Account for judges
appointed after February 16, 1975,

Judicial office held until age 75; or age plus years of service of at least 80
{minimum 15 years of service); or in respect only of a judge of the Supreme
Court of Canada, that service may be 10 years.

2/3 of the judge’s annual salary at the time of ceasing to hold office. The
pension Is reduced on a pro-rata basis if the judicial office was held for less
than 10 years.

Age 55 with 10 years of Service.

Normal Retirement Pension above, adjusted by the following ratio:

a) The numerator is the number of years during which the judge
has continued in judicial office, and

b) The denominator is the total number of years during which the
judge would have been required to be in judicial office in order to
be eligible for an unreduced pension.

Such pension is also reduced by 5% for every year that the pension
commeinces in advance of age 60.

Married judges: Joint life and 50% survivor pension,
Single judges: Lifetime pension.

Pensions fully indexed to Consumer Price Indexed each year.
Refund of contributions with Interest.

immediate unreduced pension payable to the judge.

A lump-sum benefit equal to 1/6 of salary, plus
+ [f no surviving spouse exists, a refund of contributions;
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e If a surviving spouse exists, 1/3 of the salary at death is payable as a
lifetime pension; and

« If dependent children exist, a pension equal to 1/5 of the surviving
spouses pension is payable {and is adjusted if there are more than 4
children, or the child is orphaned).

Membership in the plan is compulsory for all judges appointed to federal or provincial courts by the
Government of Canada. The benefits provided under the plan for judges who meet specific eligibility
criteria include retirement and disability pension benefits, and preretirement death benefits.

The plan is financed by contributions by the judges, who are required to contribute 1% of salary to the
supplementary Retirement Benefit Account, and if not eligible for a full annuity, 6% of salary to the
Consolidated Revenue Fund. The government deemed contributions are the excess of the plan benefits
pald from the Consolidated Revenue Fund over the contributions by the judges®, For greater clarity, the
plan is financed through the Consolidated Revenue Fund primarily on a pay-as-you-go basis rather than
being financed on a funding basis as are the other major pension plans sponsored by the Federal
Government.

% The government also contributes 1% of salary which is credited to the Supplementary Retirement Benefits
Account for judges appointed after February 16, 1975,
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Appendix B

Actuarial Assumptions Use in This Report
Interest Rate 5.75% per anhum
Salary Increase Rate 3.00% per annum
Consumer Price Index Increase Rate 2.00% per annum
Post-retirement Pension Indexing 2.00% per annum

Termination of Employment or Death Prior  Nil
to Retirement

Incidence of Disability Prior to Retirement  Nil

Retirement Age Retirement rates specified in the actuarial report on the
Pension Plan for Federally Appointed Judges as at 31
March 2010 prepared by the Office of the Chief Actuary
of the Office of the Supetintendent of Financial
Institutions

Mortality Rates — Post-Retirement UP1994 mortality table projected to 2020 using scale AA;
Unisex Mortality rates {judges 66.7% male, spouse 33.3%

female)

Miarital Status at Retirement Judges assumed to be 90% married at retirement;
Male spouses assumed to be 3 years older than female
spouse
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Valuation Assumptions used by Mr. Pannu in his Reports

Interest Rate
Salary Increase
Consumer Price Index Increase Rate

Post-retirement Pension Indexing
Termination of Employment or Death

Prior to Retirement

Incidence of Disabiiity Prior to
Retirement

Retirement Age

Mortality Rates — Post-Retirement

December 13, 2011
Report

5.75% per annum
3.00% per annum
2,00% per annum

100% of Consumer Price
Index

il

Rates specified in the
actuarial report on the
Pension Plan for
Federally Appointed
ludges as at 31 March
2010 prepared by the
Office of the Chief
Actuary of the Office of
the Superintendent of
Financial Institutions
{Unisex 67% male, 33%
female)

Retirement rates
specified in the
actuarial report on the
Pension Plan for
Federally Appointed
Judges as at 31 March
2010 prepared by the
Office of the Chief
Actuary of the Office of
the Superintendent of
Financial Institutions

UP1994 Maortality table
projected to 2020
{unisex 67% male, 33%
female)

December 2007
Report

6.00% per annum
3.00% per annum
2.00% per anhum

100% of Consumer Price
Index

il

Nil

Retirement rates
specified in the
actuarial report on the
Pension Plan for
Federally Appointed
Judges as at 31 March
2004 prepared by the
Office of the Chief
Actuary of the Office of
the Superintendent of
Financial Institutions

UP1994 Mortality table
projected to 2015
{unisex 67% male, 33%
fermale)

January 27,2012

January 2004
Report

6.00% per annum
3.00% per annum
2.00% per annum

100% of Consumer Price
Index

il

Nil

Retirement rates
specified in the
actuarial report on the
Pension Plan for
Federally Appointed
Judges as at 31 March
2001 prepared by the
Office of the Chief
Actuary of the Office of
the Superintendent of
Financial Institutions

80% of the average of
the male and fermale
mortality rates of the
1983 Group Annuity
Mortality Table
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Appendix D

Comparison of Resulis

The following table compares the results calculated by Mr. Pannu in his 2010 Report, 2007 Report, and
2004 Report and those that have been calculated in an attempt to reproduce his calculations.

Mr, Pannu Capital G Consulting Difference
December 13, 2011 Report
Weighted Average Pension Value 27.2% 22.7% 4.5%
Weighted Average Disability Value 9.7% 3.0% 6.7%
Total Judicial Annuity Value 36.9% 25.7%° 11.2%
December 2007 Report
Weighted Average Pension Value 24.6% 21.5% 3.1%
January 2004 Report
Weighted Average Pension Value 24.0% 22.8% 1.2%

The “Weighted Average Disability Value” was not included in the 2007 or 2004 reports prepared by Mr.
Pannu.

The results obtained are consistently lower than those calculated by Mr. Pannu. In addition, Mr. André
Sauvé, F.S.A, F.C.LA. of Morneau Sobeco also attempted to replicate Mr. Pannu’s results from the 2004
report and obtained a “Weighted Average Pension Value” of 22.5%, which is close to 22.8% in the table
above.

When two actuaries prepare actuarial reporis on the same plan the results may differ for a number of
reasons:

1. The valuations may be for different purposes. If one valuation is for funding purposes the
margin for adverse experience will lead to higher liability values and greater required
contributions — not applicable in this situation.

2. There may be a difference in the actuaries’ professional opinions as to what constitutes the best
estimate for one or more of the assumptions.

3. There may be a difference in the data used by each — not applicable in this situation.

4. There may be different interpretations of the terms of the plan,

% This result has been determined on a basis using 50% of the OSFI disability rates see paragraph 17 of this report.
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5, The computer programs used by each may be designed with different levels of sophistication,
with one using more approximations than the other.

6. One or the other of the two actuaries may have made an errar,

When such differences are identified it is not unusual for the two actuaries to compare notes to identify
the sources of the differences. There has not been an opportunity for such discussions to take place in
this instance so | cannot be certain that { know why differences exist.

The consistency of the differences points to the possibility that there are differences in the
interpretation of the terms of the plan and/or there are differences in the computer programs uset.
With due respect to Mr. Pannu, the calculations from this report were prepared using state-of-the-art
actuarial valuation programs, thereby providing a very high level of confidence in their accuracy. itis my
opinion, therefore, that further work on this issue would draw Mr. Pannu’s results closer to ours.
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Appendix E

Comparisons to Other Calculations

In addition to performing the calculations described elsewhere in this report, an attempt has been made
to reproduce the results of the judicial annuity calculations prepared by Mr. Haripaul Pannu in his
reports of 2010, 2007 and 2004.

It Is understood that Mr. Pannu has used a methodology consistent with the methodology outlined in
the section above when preparing his calcutations of the “Weighted Average Pension Value” in reports
listed above. As a result, an attempt has been made to reproduce the results calculated by Mr, Pannu
using this methodology and the assumptions outlined in Mr. Pannu’s reports.

A summary of the assumptions used by Mr. Pannu in these reports are listed in Appendix C.
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Appendix F

Summary of Possible Limitations
The following is a summary of the possible limitations in the work leading to this report:

With respect to the Plan provisions:

1. The plan provisions used in the calculations of this report are based on an interpretation of the
2010 OSF! Report.

2. The 2010 OSFI Report is not fully clear as to what early retirement pensions are provided to
judges who retire without qualifying for an unreduced pension. Specifically, this OSF report
Indicates that the eatly retirement pension is reduced by the fraction of which:

a. The numerator is the number of years during which the judge has continued in judicial
office, and

b. The denominator is the number of years during which the judge would have been
required to continue in judicial office in judicial office In order to be eligible for an
unreduced pension {emphasis added).

For this report, it has been assumed that this fraction should be determined as follows:

a. The numerator Is the number of years during which the judge has continued in judicial
office, and

b. The denominator is the total number of years during which the judge would have been
required to be in judicial office in order ta be eligible for an unreduced pension.

It is further noted that this understanding does not have a materlal impact on the results, as the
retirement age assumption used for the calculations do not place significant weights 10 ages
where an early retirement reduction is applicable,
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Appendix G

Schedule of Documents

In performing these calculations, reliance has been placed upon the following documents and
information which were provided to me:

1. “Report on the Earnings of Self-Employed Lawyers for the Department of Justice Canada in
Preparation for the 2007 Judicial Compensation and Benefits Commission” dated December

2007 (the “2007 Report”); and

2. “Report on the Earnings of Self-Employed Lawyers for the Department of Justice Canada in
Preparation for the 2003 Judicial Compensation and Benefits Commission” dated January 2004

{the “2004 Report”).

3. Letter entitled “Review of Submissions on the Earnings of Layers in Private Practice” dated
March 24, 2004, from Mr. André Sauvé, F.S.A, F.C.LA, of Morneau Sobeco to the Judicial
Compensation and Benefits Commission.

4. Letter entitled “Judicial Compensation and Benefits Commission Report on the Incomes of
Canadian Lawyers” dated February 27, 2004, from Mr. Haripaul Pannu of Western
Compensation & Benefits Consultants to Mr. Paul B, Vickery of the Department of Justice

Canada.
In addition, reliance has been placed upon the following information, which is publicly available:

1. “Report on the Earnings of Self-Employed Lawyers for the Department of Justice Canada in
Preparation for the 2011 Judicial Compensation and Benefits Commission” dated December 13,
2011 {the “Pannu Report”)

2. The Submission of the Government of Canada to the 2011 Judicial Compensation and Benefits
Commission as prepared by Ms. Catherine Flood of Blake, Cassels & Graydon LLP {the
“Government Report”).

3. The actuarial report on the Pension Plan for Federally Appointed Judges as at 31 March 2010
prepared by the Office of the Chief Actuary of the Office of the Superintendent of Financial
Institutions {the “2010 OSF Report”);

4. The actuarial report on the Pension Plan for Federally Appointed Judges as at 31 March 2007
prepared by the Office of the Chief Actuary of the Office of the Superintendent of Financial
Institutions (the “ 2007 OSFl Report”);

5. The actuarial report on the Pension Plan for Federally Appointed Judges as at 31 March 2004
prepared by the Office of the Chief Actuary of the Office of the Su perintendent of Financial
institutions (the “2004 OSF| Report”); and

6. The actuarial report on the Pension Plan for Federally Appointed Judges as at 31 March 2001
prepared by the Office of the Chief Actuary of the Office of the Superintendent of Financial
Institutions {the “2001 OSFi Report™).
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Appendix H

Summary of Experience & Qualifications

Experience

Consulting Actuary and co-owner of Capital G Consulting Inc., providing advice on actuarial and
hurman resource issues including expert witness and related services.

Recognized expert in pension actuarial issues; accepted as an actuarial expertin the Ontario
Superior Court of Justice; testified before the Ontario Financial Services Tribunal and at

mediation and arbitration hearings.

Co-author of The Pension Puzzle, the plan member’s guide to pensions in Canada, now in its
third edition.

Former President of the Canadian Institute of Actuaries (CIA).

Member of the federal Auditor General's Advisory Committee on Tax Assistance for Retirement
Savings (1994).

Retired as Principal of Towers Perrin Inc., December 1998.

Over 30 years experlence as a consulting actuary: designing and administering pension plans
and governance policies (public and private sector, single and multi-employer); advising on
pension tax issues; and designing and conducting retirement education programs.

Former Chair of the Board and CEO of Ontario Electricity Pension Services Corporation.

Former Chair of the Pension Committee and member of the Board of Ontario Electricity
Financial Corporation.

Managed investment and administration of $12 bilfion pension plan of the former Ontario
Hydro and negotiated transition to successor companies (1999-2003).

Fellow of the Institute of Actuaries (UK), Fellow of the Canadian Institute of Actuaries, Associate
of the Society of Actuaries.

Graduated from Oxford University with honours degree in Mathematics.

Professional Activities

Society of Actuaries - Education and Examinations - Canadian Pension Course Committee (1988-
1995).
Society of Actuaries - Fellowship Admissions Course facilitator (1992- 2004).

Society of Actuaries - Pension Section Council (1991-93).
Canadian Institute of Actuaries {CIA) - Younger Actuaries Committee {1972-75), Chair {1974-75).

CIA - Program Committee (1974-75).
CIA - Private Pensions Steering Committee (1975-77}.
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CIA - Pension Standards Committee (1982-87).

CIA - Pension Plan Financial Reporting Committee (1987-91); Chair (1989-91).
CIA - Co-Chair Task Force on Economic Assumptions (1991-93)}.

CIA - Member of Council {1990-93 and 1995-97).

CIA - Chair, Committee on Adoption of Standards of Practice {1993-95).

CIA - Vice-President (1995-97).

CIA ~Committee on Professional Conduct; Vice-Chair (1998-2001); Chair (2001-2003); member
{2005-2009).

CIA — President {2004-05).
CIA — Chair of Elections Committee (2006-2007).

Community Activities

»

Member of National Board and Chair of Major Gifts and Investment Committees of Parkinson
Society Canada.

Former member of United Way of Greater Toronto Pension and Benefits Committee.

Farmer Member of the Board of the International Foundation for St. Catherine’s College,
Oxford.

Member of the Board and former Chair and Treasurer of One Balmoral Condominium.
Former Mentor for Covenant House “Ticket to Life” youth employment programme.
Volunteer for Canadian National Institute for the Blind - book recording programme.
Recipient of Canadian Institute of Actuaries Gold Award for Volunteer Services.
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This is a supplemental report that we have been asked by Ogilvy Renault to prepare on
behalf of the Canadian Superior Courts Judges Association in order to comment on the
December 2007 report entitled “Report on the Eamings of Sel{-Employed Lawyers for
the Department of Justice Canada in Preparation for the 2007 Judicial Compensation and
Benefits Commission™, prepared by Mr. Haripaul Pannu (the “Pannu Report™) on behalf
of the Government. We have also been asked to comment on the methodological

arcument made in Annex A of the Government's Submission dated December 14, 2007,

L Review of the Pannu Report

Reliability of Data

I. The Pannu Report comments on 2002-2005 data provided by the Canadian
Revenue Agency (“CRA™). Mr. Pannu indicates that he has tested the data for

“reliability,” “comparability.” and *consistenc A
Y

2. Our understanding is that both partics were given the same information on the
CRA data. This took the form of income tables broken down by age and region.
Neither party had access fo the raw data given concerns for confidentiality.
Without access to the raw data, we fail to see how Mr. Pannu would have been

able to test the data for reliability,

3. 14 should be noted that the CRA data represents approximately 21,000 to 23,000
self-employed lawyers depending on the reporting year” This figure is
substantially lower than the known number of lawyers in Canada, estimated at

74,000. which includes both self-employed and employed lawyers." While the

! Pannu Report, p. 3
* Pannu Report, p 3.

' See 2003 Law Society Statistics, FLSC, p 2.
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Intter fact might explain the discrepancy between the two figures, Mr. Pannu does

not engage in the exercise of determining whether the CRA data reflects the

actunl universe of sell-employed lawyers. 1t is customary statistical practice to

ensure that a survey population reflects the actual universe sought to be surveyed.

For example, this is why the Navigant Report of December 14, 2007 sought to

validate the survey resulis it obtained by comparing the demographic features of

its respondent population with those of the purporied universe of lawyers

available from the Federation of Law Societies of Canada.”

4. Also, Mr. Pannu does not explain why there is a general downward trend of the
number of self-employed lawyers from 2002 to 2005, even though this is counter-
intuitive. The fact that 2005 income data might not include all self-employed
fawyers who will eventually file for that year does not explain the general
downward trend in the CRA data. Any exercise testing the reliabitity of the CRA

data would require delving into this issue.

The low income exclusion

5. Mr. Pannu takes the position in his report that the $60,000 exclusion applied by
the McLennan Commission (his reasoning would extend to the $50,000 exclusion
applied by the earlier Drovin Commission) is not appropriate. His opinion seems
based on the fact that the CRA data shows that some self-employed lawyers in
fact earned less than this amount and should therefore be included. He

acknowledges that these individuals may be part-time workers but he states that

they are still theoretically cligible.

7 Navigam Repart. pp. 21-23.
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Mr. Pannu fails to recognize that the very reason for applying the exclusion is to
remove such workers so as to ensure (hat the statistics reflect only fully employed
private-sector lawyers who can be reasonably presumed to be qualified for
appointment. Indeed, the justifications advanced by Mr. Pannu (e.g., working less
because of life-style choice, raising children, or taking care of elderly family
members) all confirm that the data related to these lawyers should be excluded

from the analysis.

As a final point, we note that the $60,000 income cut-off is very conservative, A
higher cut-off could readily be justified based solely on the need to make an
adjustment for inflation since the $60,000 cut-off was applied by the last
commission in the same way the McLennan Commission increased the amount of
the cut-off from $50,000 (as applied by the Drouin Comunission) to $60,000,
When adjusted for inflation since 2004, the amount of $60,000 would be $64,000.

In sum, it is our opinion that the previous Commissions were correct in applying a
low-income exclusion to the CRA data, and Mr, Pannu has advanced no

justification to deviate from that methodology.

The proposed exclusion of high-end carners

Mr. Pannu attempts to justify an exclusion of private sector lawyer incomes at the
higher end of the distribution on the basis of 1) the low-end exclusion and 2)

statistical reasoning. Both justifications are flawed.

First, the low-end exclusion, as explained above, is made simply o eliminate
those lawyers who were not likely to be employed full time or otherwise not
likely to be qualified for the Bench. In other words. the exclusion is

methodologically justified, not statistically motivated. In contrast. excluding the
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highest eaming lawyers is not methodologically justified at all - these are in fact

likely to be the most highly qualified candidates.

Second, when computing income percentiles (e.g., at the 75th percentile) as we
are doing, one certainly would not want lo eliminate observations for qualified
Jawyers. The statistical practice of eliminating data at the top and bottom 1s not
justified in this instance and moreover would only be appropriate in any event if
one was concerned merely with the mean and wished to reduce the standard
deviation of the results due to outliers. Outliers are data points that are somehow
erroneous or not part of the trend for some anomalous reason. They can be
excluded without any consequent distortion to the data because they do not have
much in common with the data in general, It is for this reason that they should be

excluded regardless of where they appear, whether at the top or the botiom.

In the present casc, outliers are not an issue. Even those incomes betow $60,000
do not constitute outliers, but rather, data points of individuals who would not
effectively qualify for the Bench, It is for that methodological reason that those

data points must be excluded.

Flawed age weighting

Mr. Pannu opposes vsing the 44-56 age band, in spite of the fact that 75% of the
appointees fall in that category,” and indicates that a weighted average which
includes ages from “under 44" 1o “over 64™ is preferable. The 44-36 age band is,
in our opinion, methodologically appropriate.  Mr. Pannu's alternative

methodology, even if it is acceptable, is flawed in the manner in which Mr. Pannu

3 Gee Pannu Reporl, p. 6. the cumulative result of the percentages for the three uge bands belween 44 and

56 in the table at the bottom of the page.
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has implemented it. Mr. Pannu nofes that therc were thirty appoiatments of
lawyers under the age of 44 and six appointments of lawyers aged 64 and over.
He attaches a weight to those age bands reflecting the number of appointments
from those bands. He then applies those weights to everyone within those bands,
i e. the whole CRA self-employed lawyers population under 44 and over 04,
However, he neglects to consider the actual lowest and highest ages of
appointments, found at Appendix C of his report. The table at Appendix C of his
report shows us that the lowest age of appointment between 1997° and 2007 was
41 and the highest was 65. This is significant since his weights are being applied
so as to include lawyers who are as young as 35 and as old as 69 (the lower and
upper limits of the CRA data, respectively), who also happen to have lower

incomes, ye! are extremely unlikely to be appointed at such ages.

This fact can be discerned from the tables on page 7 of the Pannu Report. The
difference in the percentile incomes between the first and second age bands, and
the difference between the penultimate and last age bands, are greater than the

differences between the other adjacent age bands.

® 1t is unclear how Mr. Pannu integrated data from the 1997-2004 period given that Margaret Rose

Jamieson of the Office of the Commissioner for Federal Judicial Affairs advised the parties on October 1,

2007 by e-mail {hat Table 9 “nformation Linked by Judge" for the 1997-2004 petiod (see Table 9 in

Appendix 7 of the Governmen

1’s Submission for analogous 2004-2007 data) was not reliable and should

nol be used.
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The use of 4 65™ percentile

_Mr. Pannu presents results at both the 65™ and 75 percentiles, and he indicates
P p

that the use of a 65" percentile may be appropriate.”

It must be borne in mind that setting compensation for federally appointed judges
al the 75™ (or 65" percentile does not imply that the “quality™ of the judges will
likewise be at the 75" (or 65™) percentile. Said otherwise, setting the salary of the
judiciary equat to the 75" percentile of private-sector lawyers would not ensure
that the judiciary would be comprised of the top 25% of lawyers in Canada. The
cconomics which inform this conclusion are well defined and are often referred to
as the “market for lemons™? In short, with any sclected cut-off (e.g:, the 75"
percentile) a greater proportion of privale-sector lawyers making less than that
figure will remain in, or enter into, the applicant pool, relative to lawyers making
more than that amount who will opt out of the pool to a greater degree. As a
result, sefting judicial pay at the 75" percentile will result in a distribution of

judges that comes predominantly from the ranks of the lawyers below that cut-off

point,

Given the current nature of judicial compensation in Canada (i.e., one universal
salary), the distribution of candidates will always skew below any selected cut-off
point. In order to compensate for this skewness, one must shift the cut-off point
to higher percentiles. Unfortunately, a percentile cut-off cannot be set 50 as t0

ensure a judiciary comprised of the top 25% of lawyers. One can affirm,

" On page 7 of his report, Mr. Pannu indicates 66™ percentile. We ave unsure as 1o whether thisisa

typographical error or whether My. Pannu has actually computed the 66" percentile instead of the 65"

percentile.

8 See, vy, Akerlof, George A., “The Markel for *Lemons"; Quality Uncertainty and the Market
Mechanism.” Oriarterly Jonrnal of Evonomicy 84 (3). Aug. 1970, pp 488-500.
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however. that no maiter what percentile cut-off is selected, the distribution of

applicants will always skew below. The implication is that the higher the

percentile is set. the higher the quality of the judiciary.

18. Conscquently, our understanding of the type of candidates contemplated by the
Judges Aet (“outstanding candidates™) leads us to conclude that past commissions

th

were correct in the cut-off at the 75" instead of 65 percentile.

Annuity Valuation

19. Mr. Pannu computes the value of the annuity received by retired judges foy the
purpose of comparing judicial compensation with other comparators. He has
determined that the weighted average value is 24.6% of the annual salary. It
should be noted that should one wish to compare judicial salaries to the
compensation of deputy ministers, one would similarly need to account for the

annuity available to DMs.

1. Annex to Government’s Submission

20. In the Annex to the Government’s submission, the contention is made that when
past Quadrennial Commissions applied the three criteria of age, private practice
and geographic location, in addition to the 75® percentile cut-off, the result is the
climination of 11/12™ of the population of lawyers. The calculation supporting

the contention is incorrect.

21. The Government arrives at its conclusion by applying the first three criteria {age,
private practice and geographic location) to the population of judges appointed
between April 2004 and March 2007, Only 33% of those judges satisty all three

criteria. The Government then applies the fourth criterion, the 75" percentile, and
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23,

concludes that this leaves onl i/12™ of the population for consideration (1/4 X
Y pop

173},

The fundamental flaw is thal the Government applied the criferta lo existing

judges. while it should have applied them to self-employed lawyers across
Canada. The purpose of the four criteria is to ascertain a comparable group from
all self-employed lawyers across Canada. not from all judicial appointees. The

latter category is irrelevant,

Consequently, the application of the 75th percentile to an incorrectly determined
33% figure (which was derived from appointed judges as opposed fo all Canadian
fawyers) resulis in a nonsensical 1/12" figure, The Government has in fact
produced no evidence with respect to how many Canadian lawyers in private

practice would be efiminated based on the criteria.

. Having reviewed the Annex o the Government Submission, we reiterate our

opinion that the application by past Commissions of the three criteria of age,
private practice, and geographic location, along with the application of the fourth
criterion of the 75™ percentile to the population of self-employed lawyers in
Canada is an appropriate methodology to arrive at an income level that represents
the income of self-employed lawyers who would qualify as candidates for the

Jjudiciary.

9
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March 24, 2004

JUGCAN-0010

PRIVILEGED & CONFIDENTIAL

Judicial Compensation and
Benefits Commission
99 Metcalfe Streef, Suite 812
Ottawa ON KI1A 1E3

Attn: Mrs. Jeanne N. Ruet, Executive Director

Re;

Review of Submissions on the Earnings of Lawyers in Private Practice

Dear Members of the Commission:

This letter replaces our February 27, 2004 letter and inciudes our notes and comments on the
February 27, 2004 replies submitted by the Government and the judges’ representatives and on
the 2001 data provided to the Commission at the same time.

We have reviewed the following documents:

The January 2004 Report on the Earnings of Self-Employed Lawyers prepared by
Western Compensation & Benefits Consnltants (“WCBC”) on behalf of the Department
of Justice Canada for the 2003 Judicial Compénsation and Benefits Commission.

The January 30, 2004 Report on The Incomes of Canadian Lawyers Based on Income
Tax Data prepared by Sack Goldblatt Mitchell ("SGM”) on behalf of the Canadian
Superior Courts Judges Association and the Canadian Judicial Counsil with Report
Exhibit Book, Volumes I, Il and I,

The February 27, 2004 Reply submission of the Government of Canada accom panied by
the February 27, 2004 letter from M. Haripaul Pannu of Western Compensation &
Benefits Consuitants.

The February 27, 2004 Subsmissions of the Canadian Superior Cotirts Judges Association
and the Canadian Judicial Council in reply to the Government of Canada’s submissions
and report on income trends in the private sector.

The February 27, 2004 Reply to the report of the Western Compensation and Eenefits
Consultants prepared by Mr. Michael Mitchell of Sack Goldblatt Mitchell with
Appendices containing tables of 200} data prepared by CCRA.
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A key difference between the two January 2004 reports prepared by SGM and WCBC is the
database used for the underlying analysis as SGM used data for taxation year 2000 while weBC
used data for taxation year 2001. Both sets of data were provided by CCRA.

Tn1 2000, SGM also obtained from CCRA similar data for taxation year 1997 for the 1999
Judicial Compensation and Benefits Commission (the Drouin Commission). Mornean Sobeco
(MS) subsequently obtained additional 1997 data from CCRA on behalf of the Drouin:

Commission.

Reliability of the Data

In its report, WCBC identified the following issues which may affect the comparability and
reliability of the 1997 and 2000 data relative to the 2001 data:

» The change in the standard industrial classification system commencing in 2001 and the
grouping of lawyers and notaries under the same Standard dustrial Classification (SIC)

code prior to 2001;

» The fact that the 1997 data excluded lawyers with zero net income but did not exciude
lawyers with negative net incomes;

» 'The possibility that incorme from other sources than the practice of law was includsd;
» The substantial reduction in the number of reported lawyers from 1997 to 2000 and 2001.

Change in the Standard Industrial Classification System

For taxation vears 1997 and 2000, professional income derived from the practice of law was
associated with a SIC code 7760 or 7761 which included notaries and paralegals. However, in
2001, CCRA adopted the North American Industry Classitication System (NAICS) urder which
separate codes apply to lawyers and notaries (541110 and 541120 respectively).

WOBC indicated that CCRA was unable to measure the impact of including “non-lawyers” in
the 1997 data but suggested that the relative magnitude of this group would not likely cause a
major distortion in the analysis of the data.

We understand that there are approximately 3,200 notaries in Quebec and practically rone
outside of Quebec. La Chambre des notaives du Québec has advised the Comnission that the
average net professional income of Quebec notaries in 2000, 2001 and 2002 was between
$85, 000 and $90,000 and that less than 10% of Quebec notaries carned more than $100,000.
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We agree with WCBC that the impact of including notaries in 1997 did not likely causc a major
distortion in the national results given the relatively small number of notaties. Of cowrse, the
impact on Quebee results might be more material.

On the basis of the information obtained on Quebec notaries, it is safe to assume thatthe
presence of notaries in the 1997 and 2000 data probably reduced the overall net income of
lawyers in private practice measured at the 75" percentile.

I rieeded, the impact of including notaties could be measured based on the 2001 data as lawyers
and notaries are now separately identified.

Lawyers with Zero or Negative Net Income

With respect to the 1997 data, we understand that CCRA excluded lawyers with zero wet income
but did not exclude lawyers with negative net incomes. For instance, the first tile was
comprised of 2,606 lawyers with a negative average net income of ($5,023).

Paragraph 9 of the SGM reply dated February 27, 2004 suggests that the 1997 data incfuded
lawyers with zero net income, We concluded otherwise on the basis of the progression of the

net average income of lawyers in the first few tiles.

The negative earnings had an impact on the overall average net income. However, they had no
impact once lawyers in private practice earning less than $50,000 were excluded forpurposes of
the analysis adopted by the Drouin Commission.

Iincome from ofher sources than the practice of law

The Department of Justice obtained net professional income data from CCRA for individuals
identified as lawyers in 2001 counting either

. net professional income derived solely from the practice of law, or
. total net professional income from the practice of law or other sources.

Table 1 below compares the 1997, 2000 and 2001 net income of lawyers in private pructice as
reported by CCRA first including lawyers with zero and negative income, then excluding
lawyers with zero income and finally excluding lawyers with zero or negative income.

The 2001 data is presented either inclnding or excluding the 7,198 lawyers with professional
income but no professional income from the practice of law.

‘The 1997 and 2000 average incomes excluding lawyers with zero or negative income are rough

estimates derived for illustration purposes only by excluding lawyers in the first tile which
showed negative income.
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We note that the 2001 data presented as Conditions nos. 1, 2 and 3 by CCRA included the 7,198
Jawyers (with professional income but no professional income from the practice of law) but did
not include any portion of their net professional income. The results under those three conditions
are hot presented befow as they are riot appropriate in the citcurnstances.

Table 1 - Number and Average Net Income of Lawyers in
Private Praciice in Specified Taxation Years
Taxation Year

1997 2000 2601
Average Net Income of ] | .
Lawyers in Private Practice N/A $89,800 (23,654) NA

$119,200 (25,870*

Average Net Income : ; , 1
Excluding Lawyers With $97,000 (31,270} $124.,600 (20,670} $88,100 :16,802)
Zero [ncome (Number) $125,200 :24,000) .
Average Net Income
Excluding Lawyers With ‘ " ; 1
Zero or Negative income $106,200 (28,664) $125,600% (18,054) ™ $94,000 115,864)
(Number) $130,700 123,062)>*

Note: (1) Including only professional income {rom the practice of faw,
{2} Inchuding the professional income of lawyers with no professional income from the pregtice of law,
(3} Rough estimates derived by extliding lawyers in the first {ile wich showed negative average income
(4) Drerived as Parc (AY+ Part (C) of the 2001 data suinitied by CCRA
{(5) Dertved os Part (Ay+Condition no. 5 of the deta sibmitted by CCRA

We can anticipate a reduction in the number of lawyers between 2000 and 2001 as arusult of the
change in the industrial classification system adopted by CCRA in 2001. However, this change
daes not explain the substantial reduction in average lawyers’ income between 2000 and 2001.

In fact, the exclusion of notaries should have the-effect of increasing the reported average income
of the remaining lawyers as opposed to reducing it given the information obtained on the
earnings of Quebec notaries.

With respect to the substantial reduction in the reported number of lawyers in private practice
between 1997 and 2000, possible explanations include the inerease use of personal corporations.
However, to the best of our knowledge, no complete and satisfactory explanation has heen found
for the substantial reduction in the number of reported cases.
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The lawyers® net professional incomes reported for 1997, 2000 and 2001 are not directly
comparable because of the significant difference in the reported number of cases. Nevertheless,
the nuiber of lawyers in private practice reported in 2000 (18,954) and 2001 (15,864) should
represent sufficient samples (thie best available) to study the net income of lawyers in private
practice.

The 1997 and 2000 resulis are not inconsistent with the 2001 results if the 7,198 lawyers with
professional income but no professional incomes from the practice of law are included.
However, if these lawyers are included, the total number of lawyers in 2000 and 2001 becomes
inconsistent given the expectation of a reduction in number due-to the elimination of notaries and

paralegals.

The 2001 average net incorties excluding these 7,198 lawyers are more difficult to explain as the
yemoval-of notaries and paralegals'should have had the effect-of incteasing the average net
incomes rather than reducing them.,

On that basis and considering the above analysis, we find it difficult to attach more credibility to
the 2001 fesults than to the 2000 and 1997 results.

The $50,000 Earnings Exclusion

The WCBC teport noted correctly that lawyers in private practice earning less than 320,000 may
not necessarily be employed on a patt time basis. They may huve made a life style choice.
Other possible explanations mentioned in the Drouin Commission’s report include new practices
that are not yet fully established and less successful or profitable practices.

WCBC also suggest that a parallel rationale could be used to exclude lawyers’ earnings in excess
of an identified salary amount, as they would not likely accept an appointment to the bench due
1o the significant salary reduction they would incur. We note that the use of the 75" or any othet
percentile as opposed to the average income of lawyers in private practice does remove the

impact of the highest salaties.

WCBC also mentioned that it is a conunon statistical practice to eliminate both the very low and
the very large values as opposed to just the low values. We fully agree that if a statigical
analysis of the net income of lawyers in private practice was neded, it would not be appropriate
to exclude the very low values only. However, the intention is not to do such a statistical
analysis. It is rather to identify a comparator group made of lawyers from which excellent
candidates will be recruited. Lawyers earning fess than $50,000, or such other amount as may be
deemed appropriate in the circumstances, inay be excluded from the comparator group for
compensation benchmarking purposes, even though some of these lawyers may qualify for a
judicial position and be appointed to the bench, ‘

A
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The SGM report suggested that the $50,000 earnings exclusion should be indexed to reflect
salary inflation over time; otherwise, its value would gradually diminish. A threshold of $53,122
is suggested for 2004 taking irito account the increase iri the Industrial Aggregate between 1997
and 2000,

We agree that the $50,000 threshold should be reviewed periodically to take into acccunt
inflation but also changing perceptions of what might constitute an appropriate compatator group
for compensation benchmarking purposes. Given the subjective nature of this threshold, the
Coimmission should fetain the flexibility to adjust it periodically taking into account inflation and
changing circumstances.

Age Groups

WCBC suggested an approach based on a weighted average ofithe net income of lawyers in
private-practice in various age groups considering the proportion of judges appointed in each age
group. In our opinion, this is a valid approach.

However, it is also appropriate for compensation benchmarking purposes to define a comparator
group more narrowly. on the basis that a substantial proportion of newly appointed judges are in
such narrower group.

We note thiat in the period between 1989 and 1999, 69% of newly appointed judges were in the
44-56 age group whereas, in the period between 1997 and 2003, this percentage increased to
84%. Accordingly, in our opinion, there is no feason to conclude that this age group is no longer
an appropriate comparator group for compensation benchmarking purposes.

Judicial Annuity

We have reviewed the methods and assumptions adopted by WCBC to estimate the vilue ol the
judicial annuity. We have also estimated the value of the judicial annuity as a level purcentage
of pay net of the judges’ own contributions for judges appointed at the ages of 45 to 63 in 5 year

increments.

The weighted average value of the judicial pension determined by WCBC (24% of salary) was
determined on the basis of data for 364 judges appointed between January 1, 1997 and
November 14, 2003 (Volume 1, Tab 8 of the December 15, 2003 Appendices submitizd by the

Department of Justice).

A comment from Ecller Partners Limited included in Mr. Mitchell’s February 27, 2004 reply
suggested that the weighted average value of the judicial pension should have been determined
on the basis of the total population of judges as opposed to the population of 364 judges
appointed in the period from January ¥, 1997 to MNovember 14, 2003.
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The average age at the date of appoiniment for judges in service on March 31, 2001 was 48.7,
based on membership data included in the actuarial report on the Pension Plan for Federally
Appointed Judges prepared by OSFI as at March 31, 2001, This compares to an average age at
the date of appointment of 51 for the 364 judges appointed in the petiod from Janvary 1, 1997 1o
MNovember 14, 2003.

It should be noted that for any given group of judges, the average age at the date of appointment
will tepd to decline over time as judges appointed at older ages are expected to retire or die first.

Considering that the purpose of this exercise is to compare the compensation of newly appointed
judges with that of lawyers in private practice of similar age and experience, it is mor::
appropriate to determine the average age at the date of appointment for all judges appointed in
any given period of time as opposed to determining such average age only for those wio
survived to date. OFf course, one counld chiodse to take into account the age at the date of
appointment of judges appointed over a longer or shorter period of time. In this case, WCBC
smade use of the available information which is adequate considering that it is based on the

experience of 364 judges.

It should be noted that the value of the judicial annuity for any individual judge varies
significantly according to the age at the date of appointment and the assumed retirement age.
Accordingly, the results are very sensitive to these two assumptions.

Tn our opinion, the methods and assumptions adopted by WCBC are within the range of
acceptable assumptions and are appropriate for compensation benchmarking purposes.
Nevertheless, the Commission should reserve its right to review and adjust these actuzrial
assumptions as it sees fit for compensation benchmarking purposes.

At this stage, our preliminary valuation results are slightly lower than those determined by
WCBC (22.5% versus 24% of salary). Subject to this difference being reconciled, such
percentage is an appropriate measure of the value of the judicial pension for compensation
benchmarking purposes.

Projection 012000 Salary Data to April 1, 2004

Pursuant to Section 25 of the Judge’s Act, judges’ salaries are increased each year in accordance
with the increase in the Industrial Aggregate for the most recent twelve month period relative to
the immediately preceding twelve month period (up to a maximum of 7%).

Accordingly, if more recent information on the net eamings of lawyers in private praczice is not

available, it is appropriate to project the 2000 salary data to April 1, 2004 on the basis of the
increase in the Industrial Aggregate. SGM estimated such increase to be 6.8%.
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We reviewed SGM’s calculations in Appendix 13 (Exhibit Book Volume 1IT) and agree with that
estimate based on the available information.

In fact, based on the most recent data (December 2003) and assuming increases n 2004 at the
same rate as in 2003 (1.6%) between January and March 2004, an adjustment of 7.1% would be
justified instead of 6.8% to project the 2000 salary data to April 1, 2004,

The undersigned remains available to discuss any of these issues.

Respectfully submitted,

André Sauvé, F.S.A., ECLA,
Partner

ftd
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Report on the Earnings of Self-Employed Lawyers

Western Compensation & Benefits Consultants has been retained by the Department of Justice
Canada o conduct an analysis of year 2001 net income of self-employed lawyers as reported
by individuals who filed personal income taxes for the 2001 tax year. The study will be used in
preparation of the Judicial Compensation and Benefits Commission. The purpose of the study
is 1o analyze the data and identify significant trends in the income of self-employed lawyers.
This analysis will then be used to make comparisons of the income of federally appointed

judges with the income of self-employed lawyers.

Data

Data for the analysis of the earnings of self-employed lawyers was provided by the
Depariment of Justice. The source of the data was the year 2001 personal taxation
information of self-employed lawyers in Canada collected and supplied by Canada

Customs and Revehue Agency ("CCRA").

CCRA generated tables of tax information from all individuals who filed a 2001 tax year
T1 Return. The selection of self-employed lawyers was based on identification codes for
professionals who practice law and are salf-employed.

The information was tabulated and provided in a 12 tile format. Data was provided by
provinces, age bands; major urban centers; and with net income thresholids. The net
income provided was net professional Income derived from the practice of law. The
classlfication of lawyers was further refined such that information-was tahufated based
on all net income: excluding Zerd net income {that is only negative and positive net
income was included); and positive net income only.

We have conducted tests of the data for the purposes of determining its reliability and
comparability with previous data provided. A previous study was conductad based on
similar data with 1997 personal taxation information on self-employed lawyers' income,
We have used this data as the basis of our analysis of the comparability and reliability of
the 2001 income information. In particular, we tested the consistency between the
number of seif-employed lawyers and the average net income between the two sets of

data,

We also tested the internal consistency of the 2001 data by examining the totals for
Canada with the provinsial totals and with the totals from the major urban centers. The
net income across the age-bands was also reviewed for consistency.

in comparing the two sets of data there was a decrease in the number of self-employed
tawyers between the two dates. )

2001 Taxation Yoat
7997 Taxation All Income Positive Net Income

Year Sources from Pragtice of Law
Self-employed lawyers 31,270 25,879 5,864

We contacted CCRA to inquire about the decrease in the number of self-employed
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fawyers filing tax returns. GCRA has informed us the reason for the decrease is that the
previous study included tax filers who were not lawyers, such as patalegals and
notarles. The inclusion of such "non-lawyers” would distort the information but given the
relative magnitude of this group would not likely cause a major distortion in the analysis
of the data. CCRA was unable to provide information which would indicate the exact
effect of inclusion of the “non-tawyers” in the 1997 information. However tha use a new
occupation coding system in 2001 corrected the problem of “non-lawyers” being
classified as lawyers,

A second difference between the 1997 and 2001 data sets is that In 1997, the data
excluded only zero net incomes and not negative net incomes. The inclusion of negative
data would decrease the average net income amounts.

A determination of the exact effect on including negative incomes on 1997 data could
not be conducted by CCRA. However, we have looked at this factor in the 2001 data to
determine the potential effect on the 1897 data.

There were 25,879 individuals classified as lawyers in 2001, 23,137 had a pusitive net
professional income {either from the practice of law or from other sources). Focusing on
lawyers who had net professional income derived from the practice of law, there were
16,802 who had a non-zero income and 15,864 who had a positive net professional
income derived solely from the praclice of law. The results of the analysis are presented
below along with the average net professional income from the practice of law for each

category:
2001 Net income .
All Income Sources income From Practice pf Law
All Positive Non-zero Positive
Income Income Income income
Number of Lawyears 25,879 23,137 16,802 15,364
Average Net Incoms $57,266 $64,338 $88,141 $94.005

The number of lawyers drops considerably when only income from the practice of law is
taken into account. As well, the average net income varies depending on the source of
net income used. If we look at lawyers with positive net income from the practice of law,
this results in an average net income 46% higher than would be the case if incorne from
all sources was included.

In order for a proper comparison to take place betwean two sats of data, the data should
contain the same information for the same groups but at different points ia time. We
have concluded that without major modifications to the 1997 data to ensure it is on the
same basis in terms of the information included, a comparison of the trends cannot be
made between the 1987 and 2001 tax year net income information. Although further
clarification on the 1997 data would provide useful infermation, we are fold that dustoa
change in the classification system of occupations that occurred for the 2001 data, this
will not be possible.
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Wiactarn Carmnancatisn & Ranefitc Mnnsuifants




Report on the Earnings of Self-Employed Lawyers

We have thus decided to focus entirely on the 2001 data. In particular, we will use
positive net professional income derived solely from the practice of law. As this group Is
the most likely group that is practicing law for a living.

We have concluded that the 2001 taxation data is reliable based on our own internal
tests, the information received from CCRA and the explanations offered on the previous
1997 data,

A detailed summary of the data is included as Appendix D. The data is separated into 2
different sections. The first saction is data on all lawyers, with income from all sources.
The second section Is data on all lawyers, with income from the practice of law whose
income is positive,

Process

A study conducted for the previeus Judicial Compensation and Benefit Commission
arrived at its findings by concentrating on self-employed lawyers earning in excess of
$50,000 who were 44 to 56 years old. Ttis group was chosen as it represents the group
where a majority of lawyers are appointed to the bench. However it does not represent
the entire pool of eligible candidates from which judges would be appointeit. The use of
stich a narrow band of data may not provide the appropriate information and could result
in inappropriate conclusions.

The first exclusion was lawyers earning below $50,000. The rationale for focusing on
lawyers earning above $50,000 was that those earning below this amount were likely fo
be working part-time. However a parallel rationale could be used to exclude lawyars
earihg in excess of an identified salary amount, as they would not likely accept an
appointment to the bench due to a significant salary reduction. itis a comrion statistical
practice to eliminate both the very low values and the very large values of the data as
opposed to just the low valués. In this way, the data is not skewed by thz inclusion of
extreme values. in addition, those lawyers eaming below $50,000 may not necessarily
be employed on a part time basis. They may have made a life style choice to work for a
period of time at a lower income so that they may raise a family, take care of older family
members or for other personal reasons. The excluslon of such lawyers does not mean
that thay are not suitable candidates for an appointment to the bench.

The previous study focused on lawyers who were aged 44-56 as this was the group from
which the maijority of lawyers were appointed as judges. This may represent the group
from which the majority of judges are appointed. However the use of such exclusions
doas not properly reflect the entire pool of lawyers who may be appointed s judges and
excludes data that shouid ba incorporated into the analysis. 1t is a better reflection of the
information to include alf of the available data.

Thers are more appropriate stafistical methods which would take into account the
majority and include the minority information as well. One such technigue to ensure that
all of the data is included is to weight the data so that the larger group is given a larger
emphasis than the smaller group.

We have decided fo base our analysis on the entire range of available data, but to give
more emphasis to the group where the majority of judges are appointed. We do not
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Report on the Earnings of Self-Employed Lawyers

propose to use one statistical measure but to provide a range of values and leave it to
the readers fo determine what is the most suitable statistic for their purposes.

in addition, as the judicial annuity provided to judges is a significant and important
portion of a judge's compensation, we have provided a separate analysis including this
benefit as a part of the judge's compensation. |n most cases, self-employed lawyers
would have to use a portion of their income to fund for their retirement.  Thus to make
the comparison more equitable between self-employed lawyers and judges, the judicial
annuity should be included as part of the judicial compensation.

Analysis

The analysis of the data is based on the 12 tile income information for the 2001 taxation
year provided by CCRA. The data utilized is that of self-employed lawyers who had a
positive net professional income from the practice of law. A detalled suramary of the

data is provided in Appendix D, Section. 2. :

To determine a general net income for lawyers, we have looked at the average net
income, that is the sum of 4l the lawyers net income divided by the number of lawyers:

2001 Taxatioii Year Average Net income
2001

Net Professional Ihcome $94,005

The average net income may not present an accurate pictupg of the data. This is
because the average can be skewed by extreme results at the talls, that is the very high
net incomes or very low net incomes.

This is the situation for self-employed lawyers as preserited in the table below:

Lowest and Highest Nef Income Groups

Lowest Group Highest Group Minimum Maximitm
Year Average Average Value Valug
2001 $3,004 $355,927 $1 $3,558,186

The shape of the distribution of net incomes over the whole group is markecly skewed to
the right, as the following chart demonstrates in terms of the sharp rise in the average
net income for each subsequent tile,
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Average Net Professional Lawyers Incomes
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The skewing of the data can be further underscored if the range in each of the tiles is
examined. Whereas throughout most of its range, the ratio of the highest to lowest net
incomes within a twelve fle category is about 1.3, in the twelfth tife the highest net
incomes are more than ten imes larger than the fowest. This is presented in the chart

below.
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A better representation of the net incomes can be obtained by examining the median net
income. The median is the middle point of the data. That is half the data is larger than
this amount and haif the data is smaller than this amount. It is not impacted by the
extreme values at either ends of the tails.
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Median Net Income for the 2001 Taxation Year
2001

Net Professional Ingome 467,213

However, it is reasonable to assumie that judge's salaries shiould not be based on the
median but rather the 66™ percentile or the 75" percentile. It is a common practice In
compensation studies to use the 66™ percentile or 75" percentiles as benchmarks in
ensuring the recruitment and retention of exceptional individuals.

These statistics would provide a befter representation of the most likely comparator
group for judges. That is, those in the top third or quarter of the legal profession,
assuming that incomes are a proxy for talent.

s6™ and 75" Percentile Net Income for the 2001 Taxation Year

2001
66" Percentile $95,850
75" Percentile _ $116,822

A further refinement can be made by examining the income of self-employed lawyers by
age bands. Data was provided for lawyers in five year age bands from age 35 to age
64. That is, under the age of 35; between 35 and 39; between 40 and 44; between 45
and 49 between 50 and 54; between 55 and 59; between 60 and 64; an¢ those older
than 64. As judges are appointed to the bench at various ages, it wolld be appropriate
to factor this into determining the income,

The approach we have used is to weight the income from* the age bands by the
proportion of judges that were appointed from that age band and arrive at & single age-

weighted income.

Information was obtained from the Office of the Commissioner for Federal Judicial
Affairs on the ages of appointment of federal judges. The information was from judges
appointed between January 1, 1997 to November 14, 2003, This information is outlined

in Appendix C.

Summarizing the information:

Age at Appointment Appointments Percentage
Under40 0 0%
40— 44 25 . 6.9%
45—~ 49 126 34.6%
5054 126 34.8%
55— 59 67 18.4%
60 — 64 18 4.9%
Over 64 2 0.6%
Total 364 100%
Page 7
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Therefore to obtain a weighted average for the income of all lawyers, the following
formula was used:

INCOM@4 tawyers = 8.9% X incomeqos + 34.6% X incomess.ae + 34.6% X INCOMp0.54
+ 18.4% X incomess.ge t 4.9% x incomesp.ss + 0.86% x INCOIMEs4 and over

The results for the 66™ percentile and 75" percentile are outlined below.

66" Percentlle Age-Weighted income

Age Welight 66" Percentile Income  Age-Weighted
40 —44 6.9% $95,653 36,600
45— 49 34.6% $105,705 536,574
50— 54 34.6% $109,383 $37.847
55569 18.4% $108,523 18,964
60 — 64 _ 4.9% $94,214 $4,616
Over 64 0.6% $70,462 $388
Age-Weighted 66™ Percentile Income $105,993

75" Parcentile Age-Weighted Income

Age Weight 75 Percentile Income  Age-Welghted
40— 44 6.9% $116,861 $8,063
45 — 49 34.6% 126,370 $43,724
5054 34.8% 133,061 $46,029
55~ 59 18.4% 131,044 $24,112
60 - 64 4.9% $114,404 - $5,606
Over 64 0.6% $85,733 2% $472
Age-Weighted 75" Percentile Income . $128,018

The 66 and 75" percentile incomes increase by 11% and 10% respectively when an
age-weighted basis is used.

Major Metropolitan Centers

The abeve is an analysis of the income of self-employed lawyers over the entire country,
However, we should also examine the distribution of such incomes in the major
metropolitan centers in Canada to determine whether there are any centers where the
net income is significantly different from the national number,

We have analyzed the incomes of self-employed lawyers for the major metropolitan
centers in Canada and have outlined the 66" percentile and 75" percentile age-weighted

Incomes. The results are presented below.

. Page 8
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662 Percentile Age-Weighted Income for Major Metropolitan Centers

Metropolitan Area Income % Difference from Canada

Toronto $125,305 18%
Montreal $91,941 {13)%
Vancotiver $103,663 (2)%
Edmonton $112,250 6%
Calgary $116,858 9%
Quebec $85,095 (20¥%
Ottawa/Hult $122,008 15%
Hamilton $136,257 29%
All Canada $105,993

750 percentile Income for Major Metropolitan Centers

Metropolitan Area Income % Difference from Canads)

Toronto $156,070 22%

Montreal $114,084 (11)%

Vancouver $128,223 0%

Edmonton $128,560 1%

Calgary $146,555 15%

Quebec $105,820 (17)%

Ottawa/Hull $145,926 14%

Hamiiton $155,482 22%

All Canada $128,016

A comparison of the major metropolitan centers indicates that the 66" percentile figures
for Toronto, Edmonton, Calgary and Ottawa/Hull and Hamilton are higher than the
natlonal number and 75" percentile figures for Toronto, Calgary and Ottawa/Hull and
Harnilton are substantially higher than the national number.

Judicial Annuity Scheme

The final part of our analysis is the impact of the judiclal annuity on the judge's total
compensation in comparison with the income of a sélf-employed lawyer, The judicial
annuity is an important bensfit available to judges. The magnitude of this benefit should
not be overlooked when comparing judicial compensation with that of self-employed
lawyers. As in most likelihood, self-employed lawyers would have to save for their own
retirement.

Page @
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The judicial annuity scheme as it currently exists has the following provisions:

« an annuity of 2/3 of final year earnings is provided at retirement;
» ajudge is eligible to retire with a full annuity when:
~  they have served at least 15 years and their combined age and service is af least
80;

~ they have attained age 75 and have at least 10 years of servics; or

- they are a judge of the Supreme Court of Canada and have attained age 65 with
at least 10 years of service;

e if the judge is not eligible for a full arinuity, the annuity is reduced as folluws:

— ifthe judge has less than 10 years of service and is 75, the annuity is reduced by
1110 for each year of service below 10 years,

- if the judge has less than 80 points (age plus service) and is retiring prior to age
75, a pro-rated annuity is provided with an additional reduction if the annuity is
commencing prior to age 60 of 5% per year for each year prior to age 60.

« the annuity is payable for the life of the judge and if the judge has a spouse or
commioh-law partnar 50% of the annuity will be paid to the spouse or coramon-law
partner for their lifetime onrthe death of the judge;

« the annuity is indexed at 100% of the Increase in CPI; and
judges contribute 7% of earnings each year towards the plan. The coniributions drop
to 1% of earnings when a judge is eligible for an unreduced annuity.

A detailed summary of the judicial annuity scheme is outlined in Appendix A.

fn order to compare the Incomes of self-employed lawyers and judges, the value of the
judicial annuity should be included as part of the overall compensation package of
judges. One method to accomplish this is to determine the valtfe of the judicial annuity
as a percent of the judge’s income and then gross-up the judicial income by that amount.

in particular, we calculated the value of the judicial annuity at appointment ages from 40
to 65, in 5 year increments, From this value, the impact of the judge’s contributions was
removed to reflect the portion that Is not funded by the judge's own contributions. This
value was then stated as a level percent of a judge's career income to reflect the

average annual bensfit.

It is important that the value not include the impact of the judge’s contributions. Thisisa
more representative value of the “additional benefit' judges receive from perticipating in
the judicial annuity scheme. Likewise, seif-employed lawyers would be abile to deduct
contributions to there personal RRSP’s from income. Thus it is reasonable to exclude
the judge's own contributions to the judicial annuiity scheme from the pensior: value.

The method and assumptions used in detsrmining the value of the judicia’ annuity are
outlined in Appendix B.

Page 10
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The vaiue of the judicial annuity as a level percent of a judge's caresr income is outlined
below.

Value of Judicial Annuity

Appointment Age to Bench Pension Value
40 —44 17.2%
45 - 49 20.7%
50 — b4 24.3%
55 ~ 59 27.4%
60~64 38.5%
Over 64 54.8%

To determine a single pension value applicable to all judges, we have calculated an age-
weighted pension value. The age of appointment information was obtained from the
Office of the Commissioner for Federal Judicial Affairs, previously used in determining
the age-weighted percentile value. Each pension value determined above was weighted
by the propartion of judges who were appointed from that age band.

Therefore to obtain a weighted average of the pension value, the following formula was
used:

Pension Value = 6.9% x pension valtes.as + 34.6% X pension values.s
+ 34,6% % pension valuesg.ss + 18.4% x pension valuesssg
+ 4.9% x pension valuegess + 0.6% X pension valuess angyver

The results of the pension value is outlined below.
s

Weighted Average Value of Judicial Annuity Based on Age at Appointment

Appointment Percentage Pension Weighted Average
Age to Bench Appointment Value Pension Valus
40 - 44 8.8% 17.2% 1.2%

45 - 49 34.6% 20.7% 7.2%
50 -54 34.6% 24.3% 8.4%
55 - 58 18.4% 27 4% 5.0%
G0 - 64 4.9% 3B.5% 1.9%
Qver 64 0.6% 54.8% 0.3%
Weighted Average 24.0%

Taking a weighted average of the pension value based on a judge’s appcintment age
results in a pension value of 24.0%.

Federally appointed judges currently receive an income of $216,600 per anrium. Taking
into account the value of the pansion and grossing up the income to include this value
increases judicial compensation to $268,584 per annum ($216,600 x 1.240),

Page 11
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Percentile Ranking of Judicial Compensation

By combining the above analysis, we have determined the percentile rarking of the
judicial salary both including and excluding the gross-up for the annuity scheme in
relation to that of self-employed lawyers for each major urban center. The judges’
currently eam a salary of $216,600 per annum. Incorporating the gross-up for the
judicial annuity scheme increase the salary to $268,584. The following would be the
percentile ranking of the corresponding salaries:

Percentile Rankings of Judicial Compensation

Metronolitan Percentile Ranking Percentile Ranking
Area {exciuding Judicial Annuity)  {including Judicial Annuity)
Toronto * 83" to 91° 83 to 91
Montreal 83" to 91% Over 91
Vancouver 83" to 91° Over 91%
Edmonton 83" to 91% Over 91¥
Calgary 83" to 91° Over 91
Quebec Over 91" Over 91°
Ottawa/Hull 83" to 91% Over 91
Hamilton 8310 91 83" o0 91
All Canada 834 to 1%t Over 91%

The judicial salary of $216,00 per annum would place it in the 83" to 91" percentile
nationally and in all major urban centers in Canada, except for.Quebec City where it
would be over the 91 percentile. This would mean the judicial salary is greater than
83% of the net income of self-employed lawyers.

Whaen the value of the judicial annuity is included as part of the judicial compensation the
percentile ranking Increases to over the 91% percentile, nationally and for all inajor urban
ceriters axcept for Toronto and Hamilton, This would mean that judictal compensation
exceads the net income of at Isast 81% of self-employed lawyers.

Other Compensation Issues

One final aspect which should be considersd when a comparison of compensation is
done between self-employed lawyers and judges is the generous benefits package in
addition to the judicial annuity that is provided to judges. In particular, the judges have:

+ an extensive group benefits plan which includes:

— basic life insurance, supplementary life insurance, post-retirement life
insurance and dependents’ life insurance;

~ accidental death and dismemberment insurancs;

- @ health care plan;

Page 12
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— adental service plan

Most self-employed lawyers would have to provide for their own individual
extended health/dental benefits; and

« the option to elect supernumerary status. Supernumerary judges are judges who
have reached age 65 and have at feast 15 years of service and have elected
supefnumerary office, which permits them to work a reduced workload
{commonly understood to be around 50%) for a full salary.

e
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Appendix A

Summary of the Plan Provisions of the Judicial Annuity Scheme

Retirement

Retirement Pension
Early Retirement

Early Retirement Reduction
Normal Form of Pension

Cost-of-Living Adjustments
Death Before Retirenyent

Age 75 (70 for certaln Judges appointed prior to March 1, 1987);

or

Age plus years of service of at least 80 years (minimum 15 years
of service); or

Age 85 with 10 or more years of service, if a judge of the
Supreme Court of Canada

56 2/3% of salary at the time of ratirement.

Age 55 with 10 years of service.

5% per year that the pension commences before age 60
Conjugal relationship: Joint life and 50% survivor pension.

otherwise: Lifetime pension with no guarantee.

100% of the Consumer Price Index

A lump sum equal to one-sixth of salary is pald to the surviving
spouse or common-law partner or to.the estate if there is no
SUTVIVOT,

Conjugal refationship: A pension is payable to the surviving
spouse or sommon-law parther equal to one-third ofthe annual
salaty of the judge.

Dependents: A pension is payable to each stViving dependent
aqual to 20% of the surviving spouse's of common-law’s
pension, with a reduction if there are more than four depentlent
chiidren. Thé pension for a surviving dependent is doubled if
that child is an orphan.

Termination prior to retirementRefund of contributions, with interest.

Disability
Employee Contributions

LT R e

Lol -

Immediate pension.

For judges appointed before February 17, 1975: 1.5% of saary.
For judges appointed after February 16, 1 975 1% of salary o
the Supplementary Retirement Benefits Account plus an
additional 6% of salary if the judge is not eligible for an
unreduced pension.
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Appendix B

Assumption and Methods Employed in Determining Pension Values

Actuarial Interest rate
assumptions

Rate of fulure inerease in income
Consumer Price Index increasé
Post-retirement pension indexing

Termination of employment,
disability or death priorto
retirement

Retirement age

Mortality after retirement

Relationship status at retirement

Actuarial
valuation method

Western Compensation & Benefits Consuftants

8.0% per year

3.0% per year
2% per year

100% of increase in Consumer Price
Index

il

Refirement rates specifed In the
actuarial report on the Perision Plan
for Federally Appointed Judges as at
31 March 2001 prepared by the Office
of the Chief Actuary of the: Gffice of
the Superintendent of Financial
institutions

80% of the average of the male and
female motality rates of the 1983
Group Annuity Mortality teble

conjugal relationship, with spouse of
opposite gender and sam3 age as the
member

Prajected Beneflt
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Appendix C
Judicial Ages at Appointment from January 1, 1897 to November 14, 2003

Appointment Age Number

40

41 2
42 5]
43 5]
44 11
45 26
46 27
47 27
48 23
49 23
80 22
51 33
52 20

Eh

66
Total

C
ECN

Source: Letter of December 3, 2003 to Mr. P. Vickery, Department of Justice from Ms.
M. Jamieson, Office of the Commissioner for Federal Judicial Affairs.
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Report on the Earnings of Self-Employed Lawyers

Appendix D
Self-Employed Lawyer Income Data
Saction 1: Income from all sources

Section 2: income derived from the practice of law

ﬂ Western Compensation & Benefits Consultants
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Report on the Earnings of Self-Employed Lawyers

Haripaul Pannu has been retained by the Department of Justice Canada {o conduct an analysis
of the net income of self-employed lawyers as reported by individuals who filed personal income
taxes for the 2002 fo 2005 tax years. The study will be used in preparation for the Judiclal
Compensation and Benefits Commission, The purpose of the study is to analyze the data and

Identify significant trends in the income of self-employed lawyers. This analysis will then be

used to make comparisons of the income of federally appointed judges with the income of self-
employed lawyers.

Data

Data for the analysis of the sarnings of seli-employed lawyers was provided by the
Department of Justice. The source of the data was the 2002 to 2005 personal taxation
Information of self-employed lawyers In Canada collected and supplied by Canada
Revenue Agency {"CRA"). .

CRA exiracted data from the T1 Assessing Master Database, which Is CRA's master
database system for capturing all filed individual tax returns since 1985. The T1
assessing master database capiures assessed individual tax data. This Is taxation data
that is the cuirent or updated form of the Initial assessed data. This means that CRA

has validated and verifted the quality, precision and integrity of the data. .

The information was for selfwemp}pyed lawyers as identified by the North American
industry ClassHfication code for lawyers: C

+ who were between 35 and 89 years of age;
+ with no duplicated records;

»  excluding those filing from abroad; and

+«  excluding those whose employment income exceeded income from self-
employment, but including those whose employment income was less than thelr

income from self-employment.

For the 2003 Commission, a study was conducted based on similar self-employed
lawyers’ income data but with 2001 personal taxation information. It was found by the
previous Commission not to be reliable and useful, so | have decided not to compars the

current tax data with the 2001 tax data.

The data provided for this study is more rellable than the income data used for the
previous Commission. The provious data was initial assessed data while the current
data is the cuirent or updated form of the initlal assessed data, that is, the current data
has up-to-date amounis that either the tax-filer has updated or was updated at the
request of the auditors or CRA. In particular, the previous data included self-employed
tawyers who filed twice in the same tax year. The first filing was for an income of zera or
$1 and a secend filing with the actual income. This situation Is not present in the current
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r ' data as all amounts used were the most current assessed incomes and doss not include
i duplicate entrles.

| have conducted tests of the 2002 to 2005 data for the purposes of determining iis
i refiability and comparability. | tested the internal consistency of the 2002 to 2005 data
L . by examining the totals for Canada with the provincial totals and with the totals from the
major urban centers. The net income across the age-bands was also reviewed for

} consistency.

1

The number of sel-employed lawyers filing tax information is provided below;

Lo 2002 to 2005 Number of Self-Employed Lawyers

2002 2003 2004 2005
Number of Lawyers - 23,183 23,174 22,645 21,334

———

R

. ) I contacted -CRA to inquire about the decrease in the number of seli-employed lawyers
~ from 2002 to 2005, CRA has Informed me that this is not an unusual situation. The

2005 income data was filed in 2006 and may not include all self-employed lawyers whe

will file income tax information. It is CRA's bellef that the 2005 income data will not

. change materially. The number of self-employed lawyers may Increase but the overall

} statistics wiil not change.

Sty

. I nave concluded that the 2002 to 2005 taxation data Is reliable based on my own
} . internal tests and the information recelved from CRA.

A detailed summary of the data is included as Appendix D.

i Process

Studies conducted for previous Judicial Compensation and Benefit Commissions arrived
at their findings by concentrating on self-employed lawyers earnings in excess of an
income threshold who were 44 to 56 years old. This group was chosen as it represents
the group where a majority of lawyers are appointed 1o the bench. However, it does not
represent the entire pool of eligible candidates from which judges would be appointed.
The use of such-a narrow band of data may not provide the appropriate information and

could result in inappropriate conclusions.

[ ST

R

The first exclusion was lawyers eaming bslow an income threshold ($60,000 for the
2003 Commission). The rationale for focusing on lawyers earning above $60,000 was
that those earning below this amount were likely to be working partdfime. However a
parallel rationale could be used to exclude lawyers earning in excess of an identified
salary amount, as they would not likely aceept an appointment to the bench due to.a
significant salary reduction. it is a common statistical practice fo glirninate both the very
low values and the very large values of the data as opposed to just the low values. In
this way, the data is not skewed by the inclusion of extreme values. In addition, those
lawyers earning’ below $60,000 may not necessarily be working on a part time basis.
] They may have made a life style choice to lessen their workioad for a period of time o
| that they may raise a family, take care of older family members or for other personal
o roasons. As well, a lawyer with a net income below $60,000 may have had a large

e
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gross iricome. However, the lawyer deductad a lot of expenses in that yéar, which
restlted in & net income balow $60,0000. The exclusion of such lawyers does not mean
that they are not suitable candidates for an appointment to the bench.

in addition, previous studies focused on lawyers who were aged 44 to 56 as this was the
group from which the majority of lawyers were appointed as judges. The use of such
exclusions does not properly reflect the entire pool of lawyers who may be appointed as
judges and excludes data that should be incorporated into the analysis. It Is a betfer
reflection of the Information to include all of the available data.

There are statistical methods that will take into account the majority and include the
minority information as well. One such technique to ensure that all of the data is
included is to weight the data so that the larger group 13- given a larger emphasis than

the smaller group.

PR

I have decided to base my analysis on the entire range of avallable data, but to give
more emphasis to the group where the majority of judges are appointed. 1 do not
propose o use one stalistical value but to provide a range of values and leave it o the
readers to determine what the most suitable statistic Is for their purposes.

PR——
|

Pttt

In addition, as the judicial annuity provided to judges s a significant and. important
portion of a judge's compensation, | have provided a separate analysis including this
benefit as a part of the judge’s compensation. In most cases, self-employed lawyers
would have to use a portion of their Income to fund for their retirement.  Thus to make
v the comparison more equitable between self-employed lawyers and judges, the judicial
annuity should be included as part of the judiciat compensation.

re—

v

I Analysis

The aha!ysis of the data is based on the percentile net income information for the 2002
to 2005 taxation years provided by CRA.

i,

The range of income information for the years 2002 to 2005 is presented in the table

below:
.owest and Highest Net Income Percentiles
Fifth Percentlle Highest Percentile
Year Income Income
- 2002 . $11,694 . $2,613,180

2003 $11,834 $3,055,463
2004 $12,628 $4,486,646
20056 $12,607 $5,601,264

[

The shape of the distribution of net incomes over the whole group is markedly skewed o
the right, as the following chart demonstrates in terms of the sharp rlse in the net income

for sach percentile,

———
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As the data' Is markedly skewed, an appropriate representation of the net Incomes can
be obtained by examining the median net income, The median is the middle point of the

.data. Thatis, half the data is larger than this amount-and half the data is smaller than

this amount, It Is not impactad by the extreme values at elther end of the tails,

_ Median Net Income - 2002 to 2005 Taxation Years

Net Professional Income

2002 _ $98,696
2003 o $102,896
2004 $111,233
2005 $112,646

However, il is reasonable to assume that judge's salaries should not be based on the
median but rather the 65" percentite or the 76" percentile. It is a common practice in
compensation studies to, use the 65" percentile or 75" percentile as benchmarks in
ensuring the recruitment and retention of exceptional individuals.

These statistics would provide a befter representation of the most likely comparator
group for judges. That is, those in the top third or guarter of the legal profession, -
assuming that incomes are a proxy for talent.
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65" and 75" Parcentile Net Income

o 65" Percentile 75" Percentile
2002 $147,077 $198,950
2003 $163,401 $207.429
: , 2004 $168,523 $229,797
2005 $170,261 $233,932

% A further refinement can be made by examining the income of self-employed lawyers by -
age bands. Data was provided for lawyers in the following age bands:

: _ » under age 44

+ age 44 to under age 48;

3

UTR—

+  age 48 to under age 52,

+ ‘age 52 to under age 56;

+ age b6io under age 60;

« age 60 fo under age §4; and

» older than age 64.

) ’ As Judges are appointed to the bench at various ages, it would be appropriste to factor
this into determining the income. .

] The approach | have used Is to weight the income from the age bands by the proportion
of judges that were appuintad from that age band ‘and then arrive at a single age-

weighted income.

| information was obtained from the Department of Justice on the ages of appointment of
federal judges. The information was for judges appointed to the bench from January 1,
i ] 1997 to March 31, 2007. This information is outlined in Appendix C.

Summarizing the information:

[ Age at Appointmaent Appointments Percentage
1 . Under4d .. . 30 . T5.9% . .

' 44 to under48 ’ 121 23.8%
4 48 to under 52 133 . 26.1%
{ 52 io under 56 127 25.0%

56 to under 60 © 68 13.4%
s . 60 to under 64 ] 24 4. 7%
{ 64 and over . [+ i 1.2%
i . Total 500 100%
i
1.
Page 6




Report on the Earnings of Self-Employed Lawyers

Therefore to obtain a weighted average for the income of all lawyers, the folfowing

o —

formula was used:
; INCOMEay wyers = 5.9% X INCOMBunderas + 23.8%.X INCOMB4ag7 + 26.1% X INCOMEag51
; + 95.0% X IncOM@sz 55+ 13.4% X INCOMBsg.50 + 4.7% X iNCOMEs0-55°
+ 1 .2% ]'ncomESat and over * ’ .

The results for the 85" percentile and 75% percentils are outlined below.
' - 5™ Percentile Age-Weighted 2005 Income .
Ii ' ‘Age _ Weight  66™ Percentile Incoms = Age-Weldhied
: Under 44 5.95% $155,065 $9,139

44 to under 48 23.8% $188,107 ~ ' 244,717
[ ] 48 to under 52 26.1% $184,722 $48,267
i 82 to under 56 25.0% $185,910. - $46,386

56 to under 60 13.4% $177,234 $23,678
‘- 60 to under 64 - 4.7% $158,901 $7,540
i 84 and over 1.2% $131.598 $1,551
: Age-Weighted 65 Percentile 2006 Income . - $181,278

75 Percentile Age-Weighted 2005 Income

Age - Weight 75" Percentile Income  Age-Welahted
Under 44 5.9% $207,594 $12,235

44 o under 48 23.8% $247.242 $58,775

48 to under 52 26.1% $258,482 $67,640

52 to under 56 25.0% $264,093 $65,894

56 to under 60 13.4% $239,400 $31,983

60 to under 64 4.7% $217,806 $10,260

64 and over 1.2% $189,119 $2,220
Age-Weighted 75" Percentile 2005 Income $248,918

The 66" and 75™ percentile incomes increase by 6% when an age-weighted basis Is
used. .
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e

Major Metropolitan Centers

The above was an analysis of the income of self-employed lawyers over the entire

gountry. However, we should also examine the distribution of such incomes in the major
I metropolitan centers in Canada to determine whether there are any centers where the
i net income Is significantly different from the national number.

1 have analyzed the Incomes of self-employed lawyers for the major metropolitan centers
in Canada and have outlined the 65" percentile and 75" percentile incomes. The results

" are presented below.

g5t Percentite Income for Major Metropolitan Centers

Metropolitan Area Income o, Differente from Canada
" Toronio $274,303 : 61%
Montreal $163,107 {(4)%
" Vancouvear $192,550 13%
g Edmonton | $155,215 . {9)%
i Calgary $231,580 36%
Quebec Clty $138,830 (18)%
Ottawa / Gatineau $182,506 7%
Hamilton $174,512 2%
Winnipeg $138,717 {19)%
London $164,981 (3)%
All Canada $170,264
752 Percentile Income for Major Metropolitan Centers

- Metropolitan Area Income o, Difference from Canada

| Toronto $393,790 68%
Mortreal $235,305 1%

i Vancouver , $252,899 8%
] Edmonton - $198,236 {(16)%
. Calgary . $326,348 40%

P Quebec City . $178,755 (2%
Ottawa / Gatineau $238,075 2%
: Hamilton $214,905 8%

i : Winnipeg $183,119 (22)%
i London $215,238 &%

yo All Canada $233,932
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) A comparison of the major metropolitan centers indicates that the 65" percentile figures
for Toronto, Vancouver, Calgary, Ottawa / Gatineau and Hamilton' are higher than the

. nationaf number and 75" percentile figures for Toronto, Montreal, Vancouver, Calgary
i and Ottawa / Gatineau Hull are higher than the national number.

Judicial Annuity Scheme

! The final part of our analysis is the impact of the judiclal annuily on the judge's total
compensation in comparisen with the income of a self-employed lawyer. The judicial
: annulty is an important benefit available to judges. The magnituds of this benefit should
I not be overlooked when comparing judiclal compensation with that of self-employed:

lawyers, As in most likelihood, self-employed fawyers would have to save for their own

T ratirement.

The Judicial annuity scheme as it currently exists has the following provisions:

.« anannuilty of 2/3 of final year earnings is provided at retirement;
« ajudge Is eligible to retire with a full annuity when: - )
~  they have served atleast 15 years and their combined age and service is at least
80; . - ] ’
- they have attained age 75 and have at least 10 years of service;
- they are a judge of the Supreme Court of Canada with at least 10 years of
service; or
— they become disabled :
+ ifthe judge is not eligible for a full annuity, the annuily is reduced as follows:
~ ifthe judge has less than 10 years of service and is 76, the annuity Is reduced by
1/40 for each year of service below 10 years;
- Ifthe judge has less than 80 points {age plus service) and Is retiring prior to age
75, a pro-rated annuity Is provided with an additional reduction if the annuity is
{ . commencing prior to age 60 of 5% per year for each year prior to age 60.
! »  the annuity is payable for the life of the judge and If the judge has a spouse or
commen-taw partner 50% of the annuity will be paid to the spouse or common-aw
partner for their lifelime on the death of the judge;
« the annuity is indexed at 100% of the increase in CPI; and -
_» judges contribute 7% of eamings each year towards the plan. The contributions drop
to 1% of earnings when a judge is eligible for an unreduced annuity.

A detail_ed summary of the judicial annuity scheme is outlined in Appendix A.

in order to compare the incomes of self-employed lawyers and judges, the value of the
judicial annulfy should be -included as part of the overall compensation package of
judges. One method fo accomplish this Is to delermine the value of the judicial annuity
as a percent of the judge’s income and then gross-up the judicial income by that amount.

! in particular, | calculated the value of the judicial annuity at appointment ages from 40 to
65, in 5 year Increments. From this value, the impact of the judge's contributions was
removed to reflect the portion that is not funded by the judge’s own contributions. This
value was then stated as a level percent of a judge’s career income to reflect the

average annual benefil.

o
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- It is important that the value not Include the impact of the judge's contributions, Thisis &
more representative value of the “additional benefit” judges recelve from participating i
the judicial annuity scheme. Likewise, self-employed lawyers would be able to deduct
contributions fo thelr personal RRSP's from income. Thus it is reasonable to exclude the
judge’s own contributions to the judicial annuity scheme from the pension value.

The method and assumptions used in determining the value of the judicial annuity are
outlined in Appendix B, .

The value of the judicial annuity as a level percent of a judge's career income is outlined
below. . . .

Value of Judicial Annuity

Appointment Ade to Bench Pension Value
Under 44 18.2%
44 to under 48 . 19.7%
48 to under 62 . 23.5%
52 to under 56 25.8%
56 to under 60 30.0%
60 to under 64 39.5%
64 and over 52.9%

To determine a single pension value applicable fo all judges, | have calculated an age-
weighted penslon value. The age of appointment information was obtained from the
Department of Justice, previously used in determining the age-weighted percentile
value. Each pension value determined above was welghted by the proportion of Judges -

who were appolnted from that age band.

Therefore fo obtain a weighted average of the pension value, the following formula was
used: .
Pension Value = 5,9% X pension valtie ynger 44 + 23.8% x pension value 4447

+ 26.1% x pension valugas a1 + 25.0% x pension values, ss

+ 13.4% X pension valuessse + 4.7% x penslon value go.es

+ 1.2% x pension valugs and over
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_ The resuit of the pension value is outlined below.

Weighted Average Value of Judicial Annuity Based on Age at Appointment

Appointment Percentage Pension Weighted Average

Age to Bench Appolintment Value Pension Value

Under 44 5.9% 18.0% 1.1%

44 to under 48 C23.8% . 19.5% 4.6%

48 to under 52 26.1% 23.3% 8.1%

52 1o under 56 25.0% 25.5% 6.4%

§6 to under 60 13.4% 28.7% 4.0%

60 to under 64 A47% 39.1% . 1.8%

64 and over 1.2% 652.4% 0.6%
24.6%

Weighted Average

'Takiné a welghted average of the pension value based on a judge’s appointment age
resulis in a pension value of 24.6%. .

Federally appointed judges received an Income of $237,400 per annum in 2005
($252,000 per annum in 2007). Taking Into account the value of the pension and
- grossing up the income to Include this value increases judicial compensation to

$295,777 per annum ($237,400 x 1.246).
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Percentile Ranking of Judicial Compensation

By combining the above analysis, | have determined the percentile ranking of the judicial
salary both including and excluding the gross-up for the annully scheme in relation to
that of sel-employed lawyers for each major urban center. That is, using the judges’
2005 salary of $237,400 per annum and incorporating the gross-up for the judicial
annuity scheme by increasing the salary to $295,777. .

The following would be the percentile ranking of the corresponding salaries:

Percentile Rankings of Judiciél Compensation

: Percentile Ranking Fercentile Ranking .
" Mefropolitan Area  {excluding Judicial Annuity} {including Judicial Annuity)

Toronto 80" to 88 o 85" 10 707
Montreal . " 75" to 80" 80" to 85"
Vancouver 70" 10 76" 75" to 8o"
Edmonton : 80™ to 85" 85" to oO™
Calgary 5™ to 70™ 70" to 75"
Quebsc ) 85" to 00" 90" to 95"
Ottawa / Gatineau 70" t0 76" 80" to 86"
Hamilton _ 80" to 85" 85" to 90"
Winnipeg 80" to 85" _ 90" 10 95"

"Londen 75" to 80O 5™ to 90"
All Canada 76" to 8O 80™ to 85"

‘The judiclal salary of $237,400 per annum would place it in the 75" to 80" percentile
nationally and the judicial salary would be In at least the 70™ percentile in all major urban
centers In Canada, except for Toronte (60" to 65") and Calgary (65" to 70™). This
would mean the judicial salary is greater than 75% of the net income of self-employed

lawyers.
When the value of the judiclal annuity Is included as part of the judicial compensation the
percentile ranking increases to over the 80™ percentile, nationally and for all major urban

centers except for Toronto, Vancouver and Calgary. This would mean that judicial
compensation exceeds the net income of at least 80% of self-employed lawyers.,
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Other Compensation Issues

One final aspect which should be considered when a comparison of compensation is
done between self-employed lawyers and judges is the generous beneiits package in
addition to the judicial anhulty that is provided 1o judges. In particular, the judges have:

"+ anextensive group benefits plan which includes:
'~ basic life insurance, supplementary Hfe Insurance, post-retirement life
insurance and dependents’ life insurance, )

- accidental death and dismemberment insurance;

~ @ health care plan;
_— adental service plan

Most self-employed lawyers wo:}ld have to provide for their own individual
extended heaith/dental benefits; and ) )

« the option to elect supernumerary status. ‘Supernumerary judges are judges who
are aligible to retire with a full annuity {have at least 15 years of service and
whose combined age and number of years in judicial office is not less than 80 or
who have attained the age of 70 and have at least 10 years of judicial service).
and have elecied supsrnumerary office, which permits them to work a reduced
workload (commonly understood to be around 50%) for a full salary.
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Appendix A

Summary of the Plan Provisions of the Judicial Aﬁ_nuity Scheme

Retirement

. Retirement Pension

Early Retirement

Farly Retiremént Reduction
Normal Form of Pension

Cost-of-Living Adjustments
Death Before Retirement

Age 75 (70 for certain judges appointed prior fo March 1, 1987);

or
Age plus years of service of at least 80 years {minimom 15 years

of service), or
10 or more years of service, if a judge of the Supreme Court of

Canada .
66 2/3% of salary at the ime of retirement. If less than 10 years
of service, the pension is reduced by 1/10 for each year of

service helow 10 vears,
Age 55 with 10 years of service.

5% per year that the pension commences before age 60
Conjugal relationship: Joint life and 56% survivor pension.

otherwlse: Lifetime pearislon with no guarantes.

100% of the Consumer Price Index

A lump sum equal fo one-sixth of salary is pald fo the surviving
spouse or commeon-law pariner or to the estate if there is no
survivor. .

Conjugal relationship: A pension is payable to the surviving
spouse or coramon-law pariner squal to one-third of the annual

salary of the judge.

Dependents: A pension is payable to each surviving dependent
equal to 20% of the surviving spouse’s or common-law's
penslor, with & reduction if there are more than four dependent
chiidren. The pension for a surviving dependent is doubled if

that child is an orphan.

Termination pricr to retirementRefund of contributions, with interest.

Disability
Employee Contribuitions

Immediate unreduced pension.

For judges appointed before February 17, 1975 1.5% of salary.
For judges appointed after February 16, 1975; 1% of salary to
the Supplementary Refirement Benefits Account plus 6% of
salary fo the Consolidated Revenue Fund i the judge Is not
eligible for an unreduced pension. .
Contributions cease when a judge elects supermumerary status
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Appendix B

Assumption and Methods Employed in Determining Pension Values

Actuarial
assumpiions

Actearial
valuation method

Interest rate

Rate of fulure increase inincome
Consumer Price Index increase
Post-retirement pension indexing

Termination of employment,
disability or death priorto

_retirement

Retirement age

Mortality after retirement

Relationship status at retirement

6.0% per year

3.0% per year

2% peryear

100% of increase in Consumer Price
Index :

Nil

Refirement rates specifed in the
actuarial report on the Pension Plan
for Federally Appointed Judges as &t
31 March 2004 prepared by the Office
of the Chief Actuary of the Office of
the Superintendent of Financial
institutions

- UP1994 mortality table projected to

2015 (unisex 67% male, 33% female)

conjugal refationship, with spouse of
opposile gender and same age as the
member

Projected Benefit
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Appendix C
Judicial Ages at Appointment from January 1, 1997 to March 3, 2007

Appcintment Age Numbey -

Gender of Judicial Appointments from January 4, 1997 to March 31, 2007

Gender Number
Male 328

" Female 181
Total . 509
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Appendix D

Percantile Analysis of Net Professional Income

S‘;elf-l_—:mployed Lawyer Income Data

Percentiles 2002 2003 2004 2005
0 30 $0 S0 . &0
5 $11,694 $11,834 $12,628 $12,607
10 $21,224 $21,785 $23,2656 $23,287
15 $30,011 $30,898 $32,904 $33,133
20 $38,534 $39.717 42,139 $42,710
25 $47,451 348,474 $52,267 $53,185
30 $56,310 $58,019 $62,413 $63,247
35 $65,561 $68,205 $73,254 $73,870
40 - $75,258 $78,703 $84,854 $86,198
45 $86,407 $60,093 $97,597 $98,036
50 $98,696 $102,896 $111,233 $112,646
55 $112,296 $117,207 $127,351 $129,232
60 $128,015 $134,330 $146,396 $148,007
65 $147,077 $163,491 $168,523 $170,261
70 . $170,390 $177,7886 $195,821 $198,002
75 $198,950 $207,429 $229,797 $233,932
80 $239,082 $248,772 $274,363] $278,805
B5 $288,192 $303,333 $336,435 $348,289
80 $368,984 $384,357 $437,219 $448,784
95 : $521,725 $539,313 $634,531 $648,062
100 | $2,613,180 53,655,463 $4,486,646 $5,601,264
Number 23,183 23,174 22,645 21,334
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2005 Net Income Percentiles - By Age Bands

Percentifos | Age < 44 | 44<=Age<48] 48<=Age<s2} b2<=age<if 56<cage<il0 60<cagex6d Ager6d
o{Min) $0 $0 30 . $0 . $0 50 $0
5 $12,408 $16,271 316,377 $15,054 313,877 11,524 $6,920
10 §22,757 $26,963 $28,112 - $26,663 $26,181 $20,369] $12,094
15 $31,697 $38,565 $38,910 $37,008 535,741 $30,267 $19,110
20 $39,828{ _$46,415 $49,933 $48.599 546,168 $40,2458) . $26,000
26. $45,143 $56,105 $60,338 80,266 $56,894 $50,264| $34,325
30 $58,079 }BG?,UBB $71,765 $69,728 $68,855 $61,282| §$43.801
35 $67,679 $77,722 $82,757 $80,193 $78,480 $69,832| $b634565
A0 $77.483 $91,320 $94,234 $04,204 $90,711 $81,328] $61.825
45 $83.281] . $105,356] $107,244 $107,780 ) $102,797 $93,703] $73.236
50 $101.422 $122,464 $123,044 $124,133 117,368 $106,127] $85817
55 $117,219 5139,265 $142.009 $141,611 $133;885 $t21,822] $100,972
G $135,620 $162,369 $152,933; $160,701 $153,687 $138,246] $113,243
65 $155,065 $188,107 $184,722 $185,910 877,234 $159,901) $131,588
70 $177,915 $7214,954 $216,810 $220,340 $204,410 $185,052] $156,321
75 $207,694 $247,242 $2586,482 $264,093 $239,400 $217,6061 $169,119
80 $242,065 $292,057 $319,762 $314,966 $288,212 $263,682] $234,334
|86 $200,220 $360,978 $402,966 $388,273 $358,102 $334,123| $285,899
a6 $366,083 $473,210] | $520,629| 511,774 $462,739 $438,756| $383,437
a5 481,207 . $661.677 $763.417 $763,947 $696,590 $642,117| $543,099
100 (Max} _|=§1M =$1M >31M >$1M >$ 1M >$1M >$1M
Number 3,918 3,608 3,202 3467 3,260 2,542 1,940
2005 Percontile Analysls of Tolal Net Income
city ‘ Torento I Montreal I VaneouuerlEdmnntonI GCalgary lnuabac‘ Goatit;‘::{‘ I'HamlhunIWInnfpe! London 13%&2’5

Percentifag -

O{Min) 80 $0 80 50 $0 $1.143! 30

6 $17.498 $8,210 14070 $1a710]  Sizsasl  $9.090f  §42,189 $12,784] $22.321

10 $32,5830  $14,272 $2a,466f $ap7en] S24348] 20200  §235684 320,807}  $36,402

16 455351  $19,894 $34086f $32422] 395000) 529.016f $36,986 $33,483}  $40077

20 $50.262]  $27,018 $43302] §39.850] $50.608] $36.527)  $45.054 $41,984] $61.,688

25 §74,087)  §33,627) §54.507]  $53423| $EB005] $43.620f 8567150 $62106]  $72,306

30 $ars0t] 541,924 $64,3e8]  geppon| $aBave] $52045) $66,250 $50,000] $84.67C

35 stozoon] §50,835]- $v6735] $7D@60f $83247] $63.508] $B0,004 $66,676] $04.122

40 $121,652] $61.384 $91.455  $80A76| $97.558] * §72.824 593404 £75,007] $304,108

45 s142778]  $73.685)  $106,985  §54070| S116.205] $81,386) $105,857 82,883 $114,765

50 s167.7430  sas4se|  $127.321) $107544] $133010) 596,718 $120,827 $94,658] 5125043

55 $196,040F $108,672] $147,932] $120,817| $164.376] $140.385( $128,170 $110,628 $139,786

50 g23200a] $134.024] §$166,308) §137.255] $991.723] $422483 $158.656| $164,178 §124,859 $156,159

65 sor4a03l Si63107]  $192550[ $i55,215] $231.589] 136,830 $162,506) $174.612 $130.717 $104,961
- $2D $327,783 $$93.136. $o47.085| $i7T.EsY] s27HeE6) $157.208 $205,666; $167,0761 $158,478] $182917

75 $300.700] 5235305 $os2608| $195236] 5a26,248] §178,755 $236,075¢ §214,005] $163,119) 215,230

80 - §460,3408 - $276,857| 5306686 $223,5507 $3c0.874] $166.860 $274,657| $295.24%] $202,772] $243,633

25 gsso204f $as6.am6l  $370,492] $250582) $480,366) $227.901 $315197) $201.732| $246E30) $275,063

50 §710.440 $411.8460  $4aa472| $308.845) S643.716| $261,848] $387,40] $342,526) $295424 $317,359

o8 suspeosl $557,157] $569.546] $364,706] $883635] §346,010 $602.071| $496.776] $I63TOI] $450.512

300 {Max) {31 >$1M >$1M >$1M >3iM <$iM <M <M

Number §,352 3,153 1,515 630 | 1,030 418 530} 382 15,338 ]
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